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User: JORGEN

Case: CV-2009-0000366 Current Judge: Mitchell W Brown
Silicon International Ore, LLC vs. Monsanto Company, eta!.

Silicon International Ore, LLC vs. Monsanto Company, Washington Group International, Inc
Date

Code

User

12/31/2009

NGOC

WELL

New Case Filed - Other Claims

Mitchell W Brown

COMP

WELL

Complaint Filed

Mitchell W Brown

SMIS

WELL

Summons Issued - Washington group

Mitchell W Brown

APER

WELL

Plaintiff: Silicon International Ore, LLC
Appearance David P. Gardner

Mitchell W Brown

WELL

Filing: A - All initial civil case filings of any type not Mitchell W Brown
listed in categories B-H, or the other A listings
below Paid by: Gardner, David P. (attorney for
Silicon International Ore, LLC) Receipt number:
0006050 Dated: 12/31/2009 Amount: $88.00
(Check) For: Silicon International Ore, LLC
(plaintiff)

WELL

Summons Issued - Monsanto Co

JORGEN

Filing: 11 - Initial Appearance by persons other
Mitchell W Brown
than the plaintiff or petitioner Paid by: Monsanto
Company (defendant) Receipt number: 0000170
Dated: 1/25/2010 Amount: $58.00 (Check) For:
Monsanto Company (defendant)

NOAP

WELL

Notice Of Appearance - Randall C. Budge for
Monsanto

Mitchell W Brown

APER

WELL

Defendant: Monsanto Company Appearance
Randall C Budge

Mitchell W Brown

AFSV

WELL

Affidavit Of Service - Washington Group January 14, 2010 - served S.J Tharp of CT Corp
System

Mitchell W Brown

AFSV

WELL

Affidavit Of Service Monsanto - January 14,
2010 - served on Michelle Smith

Mitchell W Brown

WELL

Filing: 11 - Initial Appearance by persons other
Mitchell W Brown
than the plaintiff or petitioner Paid by: Hawley
Troxell Ennis & Hawley, LLP Receipt number:
0000218 Dated: 2/1/2010 Amount: $58.00
(Check) For: Washington Group International, Inc
(defendant)

NOAP

WELL

Notice Of Appearance - for Washington Group
International, Inc.

Mitchell W Brown

APER

WELL

Defendant: Washington Group International, Inc
Appearance Eugene A Ritti

Mitchell W Brown

ANSW

WELL

Answer and Demand for Jury Trial on Defnedant
Washington Group International, Inc.

Mitchell W Brown

WELL

Order for Submission of Information for
Scheduling Order

Mitchell W Brown

SMIS
1/22/2010

1/25/2010

2/1/2010

2/12/2010
2/18/2010

Judge

Mitchell W Brown

2/23/2010

HRSC

WELL

Hearing Scheduled (Clerk Review 03/12/2010
05:00 PM) order of Submission due

Mitchell W Brown

2/26/2010

ANSW

WELL

Answer of Defendant Monsanto Company

Mitchell W Brown

NOSV

WELL

Notice Of Service - Defendant Monsanto
Mitchell W Brown
Company's First Interrogatories and Requests for
Production of Documents of Plaintiff
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Case: CV-2009-0000366 Current Judge: Mitchell W Brown
Silicon International Ore, LLC vs. Monsanto Company, etal.

Silicon International Ore, LLC vs. Monsanto Company, Washington Group International, Inc
Date

Code

3/15/2010

Judge

WELL

joint submission regarding scheduling

Mitchell W Brown

HRSC

WELL

Hearing Scheduled ((B) Jury Trial - 2nd Setting
04/04/2011 09:00 AM)

Mitchell W Brown

HRSC

WELL

Hearing Scheduled ((A) Jury Trial - 3rd Setting
05/02/2011 09:00 AM)

Mitchell W Brown

NOSV

WELL

Notice Of Service - Defendant Washington Group Mitchell W Brown
International, lnc.'s First Set of lnterrogattories to
Plaintiff

NOSV

WELL

Notice Of Service - Defendant Washington Group Mitchell W Brown
lnc.'s First Request for Production of Documents
to Plaintiff

STIP

WELL

Stipulation

Mitchell W Brown

WELL

Order Setting Jury Trial

Mitchell W Brown

3/4/2010
3/5/2010

User

3/18/2010

MOTN

WELL

Motion for Disqualification without cause (Rule
Mitchell W Brown
40(d)(1)(G)) (as to alternate Judge P. McDermott)

3/19/2010

ORDR

WELL

Order of Disqualification without Cause

Mitchell W Brown

CERT

WELL

Certificate Of Mailing

Mitchell W Brown

WELL

Amended Order Setting Jury Trial

Mitchell W Brown

3/24/2010
4/26/2010

WDAT

WELL

Withdrawal Of Attorney - Robert K Reynard's
Mitchell W Brown
Notice of Withdrawal of Counsel (Utah Attorney Firm still representing Pro Hae Vice Admission
Pending)

5/28/2010

CRSR

JORGEN

Certificate of service plaintiffs responses to
defendant monsantos companys first set of
interrogatories and request for production of
documents

Mitchell W Brown

6/3/2010

MOTN

WELL

Motion for Admission Pro Hae Vice

Mitchell W Brown

6/7/2010

CRSR

WELL

Certificate Of Service - Plaintiff's response to
Defendant Washington Group Int. first set of
interrogatories and Plaintiff's responses to
defendant washington group int first request for
production of Documents to plaintiff

Mitchell W Brown

6/8/2010

APER

WELL

Plaintiff: Silicon International Ore, LLC
Appearance Daniel K Brough

Mitchell W Brown

ORDR

WELL

Order for Admission pro hac vice

Mitchell W Brown

6/28/2010

STIP

WELL

Stipulated Protective Order

Mitchell W Brown

6/29/2010

GRNT

WELL

Motion Granted

Mitchell W Brown

11/10/2010

NOTC

WELL

Notice of Service - Plaintiff's first set of
interrogatories and requests for production of
documents to defendant Washington Group
International, Inc., plaintiff's first set of
interrogatories and requests for production of
documents to defendant monsanto company

Mitchell W Brown
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Silicon International Ore, LLC vs. Monsanto Company, Washington Group International, Inc
Judge

Date

Code

User

12/6/2010

NOSV

WELL

Notice Of Service - Defendant Monsanto
Mitchell W Brown
Company's Answers and Responses to Plaintiff's
First Set of Interrogatories and Requests for
Production

1/25/2011

NOTC

WELL

Notice of Hearing

Mitchell W Brown

MOTN

WELL

Defendant Monsanto Company's Motion for
Summary Judgment

Mitchell W Brown

MEMO

WELL

Defendant Monsanto Comapany's Memorandum
in Support of Motion for Summary Judgment

Mitchell W Brown

AFFD

WELL

Affidavit of Randall C. Budge

Mitchell W Brown

AFFD

WELL

Affidavit of Mitchell J. Hart. P.E.

Mitchell W Brown

AFFD

WELL

Affidavit of James R. Smith

Mitchell W Brown

NOSV

WELL

Notice Of Service - Defendant Monsanto
Company's First Supplemental Response to
Plaintiff's First Set of Interrogatories and
Requests for Production of Documents

Mitchell W Brown

AFFD

WELL

Affidavit of Craig Nelson in Support of Defendant Mitchell W Brown
Washington Group International, lnc.'s Motion for
Summary Judgment

AFFD

WELL

Affidavit of Eugene A Ritti in Support of
Mitchell W Brown
Defendant Washington Group International, lnc.'s
Motion for Summary Judgment

MEMO

WELL

Memorandum in Support of Defendant
Mitchell W Brown
Washington Group International, lnc.'s Motion for
Summary Judgment

MOTN

WELL

Defendant Washington Group International, lnc.'s Mitchell W Brown
Motion for Summary Judgment

NOTC

WELL

Notice of Hearing

NOSV

WELL

Notice Of Service - Defendant Washington Group Mitchell W Brown
International, Second Request for production of
Documents to Plaintiff

NOSV

WELL

Notice Of Service - Defendant Washington Group Mitchell W Brown
International, Second set of interrogatories to
plaintiff

HRSC

WELL

Hearing Scheduled (Motion for Summary
Judgment 02/25/2011 01 :30 PM)

WELL

1/26/2011

1/27/2011

2/1/2011

2/14/2011

Mitchell W Brown

Mitchell W Brown

STIP

WELL

Second Affidavit of Eugene A Ritti in Support of Mitchell W Brown
Defendant Washington Group International, lnc.'s
Motion for Summary Judgment (filed in a
separate confidential file folder)
Document sealed
Mitchell W Brown
Stipulation and Order Re: Schedule

CERT

WELL

Certificate Of Mailing

Mitchell W Brown

HRVC

WELL

Hearing result for Jury Trial held on 05/02/2011
09:00 AM: Hearing Vacated Firm Setting

Mitchell W Brown

HRVC

WELL

Hearing result for Motion for Summary Judgment Mitchell W Brown
held on 02/25/2011 01 :30 PM: Hearing Vacated
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Case: CV-2009-0000366 Current Judge: Mitchell W Brown
Silicon International Ore, LLC vs. Monsanto Company, eta!.

Silicon International Ore, LLC vs. Monsanto Company, Washington Group International, Inc
Date

Code

User

2/14/2011

HRSC

WELL

Hearing Scheduled (Scheduling Conference
03/11 /2011 01 :30 PM)

Mitchell W Brown

WELL

Notice of Hearing

Mitchell W Brown

Judge

HRSC

WELL

Hearing Scheduled (Motion for Summary
Judgment 04/21/2011 01:30 PM)

Mitchell W Brown

NOSV

WELL

Notice Of Service - Defendant Monsanto
Company's Second Supplemental Response to
Plaintiff's First Set of Interrogatories and
Requests for Production of Documents

Mitchell W Brown

2/16/2011

NOTC

WELL

Amended Notice of Hearing

Mitchell W Brown

2/22/2011

NOTC

WELL

Notice of Compliance

Mitchell W Brown

WELL

Second amended Notice of Hearing

Mitchell W Brown

CONT

WELL

Continued (Motion for Summary Judgment
05/13/2011 01 :30 PM)

Mitchell W Brown

3/8/2011

NOTC

WELL

Notice of Deposition (John Rosenbaum)

Mitchell W Brown

3/11/2011

CMIN

WELL

Court Minutes
Hearing type: Scheduling Conference
Hearing date: 3/11/2011
Time: 1:43 pm
Courtroom: Large Courtroom 301
Court reporter: Digital Recording Only as per
admin order 11-01
Minutes Clerk: Sharon Wells
Tape Number:
Mr. Brough
Mr. Gardner
Mr. Budge
Mr. Ritti

Mitchell W Brown

HRSC

WELL

Hearing Scheduled (Jury Trial 09/26/2011 09:00 Mitchell W Brown
AM)

WELL

Order Setting Jury Trial (Scheduling Order,
Notice of Trial Setting and Initial Pretrial Order)

Mitchell W Brown

CERT

WELL

Certificate Of Mailing

Mitchell W Brown

DCHH

WELL

Hearing result for Scheduling Conference held on Mitchell W Brown
03/11/2011 01:30 PM: District Court Hearing Hel<
Court Reporter: Digital Recording
Number of Transcript Pages for this hearing
estimated: Less than 100 pages - telephonic

NOTC

WELL

Notice of Compliance - re: Washington Group
Mitchell W Brown
International - Supplemental Response to
Plaintiff's First Set of Interrogatories and Request
for Production of Documents

CRSR

WELL

Certificate Of Service - (Plaintiff's Responses to
Mitchell W Brown
Defendant Washington Goup International, lnc.'s
Second Set of Interrogatories

NOTO

WELL

Notice of Deposition Pursuant to Idaho Rule of
Civil Procedure 30 (b)(6) (Monsanto Company)

Mitchell W Brown

NOTO

WELL

Notice Of Deposition (Jim Smith)

Mitchell W Brown

2/15/2011

2/28/2011

3/14/2011

3/15/2011
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Case: CV-2009-0000366 Current Judge: Mitchell W Brown
Silicon International Ore, LLC vs. Monsanto Company, etal.

Silicon International Ore, LLC vs. Monsanto Company, Washington Group International, Inc
Date

Code

User

3/15/2011

NOTO

WELL

Notice Of Deposition (Dave Farnsworth)

Mitchell W Brown

NOTO

WELL

Notice Of Deposition (Mitch Hart)

Mitchell W Brown

3/17/2011

CRSR

WELL

Mitchell W Brown
Certificate Of Service (Plaintiff's Response to
Defendant Washington Group International, lnc.'s
Second Set of Requests for Production of
Documents)

3/21/2011

NOSV

WELL

Notice Of Service - Defendant Washington Group Mitchell W Brown
International, Inc's Third Request for Production
of Documents to Plaintiff

NOTC

WELL

Notice of Compliance: Washington Group
Mitchell W Brown
International, Inc's Supplemental Response to
Plaintiff's First Set of Interrogatories and Request
for Production of Documents

3/23/2011

MOTN

WELL

Motion for Admission Pro Hae Vice

Mitchell W Brown

3/29/2011

CERT

WELL

Certificate Of Mailing

Mitchell W Brown

ORDR

WELL

Order for Admission Pro Hae Vice - Berry
Johnson

Mitchell W Brown

APER

WELL

Plaintiff: Silicon International Ore, LLC
Appearance Barry N Johnson

Mitchell W Brown

NOTC

WELL

Notice of Deposition - (Clayton Krall)

Mitchell W Brown

NOTC

WELL

Notice of Deposition Pursuant to Idaho Rule of
Civil Procedure 30(b)(6) (Washington Group
International, Inc)

Mitchell W Brown

CRSR

WELL

Certificate Of Service - (Plaintiff's Responses to
Mitchell W Brown
Defendant Washington Group International, lnc.'s
Third Set of Requests for Production of
Documents)

WELL

Plaintiff's Memorandum in Opposition to
Defendant Monsanto Company's Motion for
Summary Judgment

WELL

Mitchell W Brown
Plaintiff's Memorandum in Opposition to
Defendant Washington Group International, lnc.'s
Motion for Summary Judgment

AFFD

WELL

Affidavit of Kent W. Goates

Mitchell W Brown

AFFD

WELL

Affidavit of Todd Sullivan

Mitchell W Brown

AFFD

WELL

Affidavit of Daniel K. Brough

Mitchell W Brown

5/5/2011

LETT

WELL

Letter - regarding Depositions of James R. Smith, Mitchell W Brown
David Farnsworth and Mitchell J. Hart

5/6/2011

AFFD

WELL

Third Affidavit of Eugene A. Ritti in Support of
Mitchell W Brown
Defendant Washington group International, lnc.'s
Motion for Summary Judgment

RPLY

WELL

Reply Memorandum in Support of Defendant
Mitchell W Brown
Washington Group International, lnc.'s Motion for
Summary Judgment

RPLY

WELL

Defendant Monsanto Company's Reply
Memorandum in Support of Motion for Summary
Judgment

4/5/2011

4/26/2011

4/29/2011

Judge

Mitchell W Brown

Mitchell W Brown
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Silicon International Ore, LLC vs. Monsanto Company, eta!.

Silicon International Ore, LLC vs. Monsanto Company, Washington Group International, Inc
Judge

Date

Code

User

5/6/2011

MOTN

WELL

Motion to Strike

Mitchell W Brown

MEMO

WELL

Memorandum in Support of Motion to Strike

Mitchell W Brown

NOTC

WELL

Notice of Hearing

Mitchell W Brown

WELL

Plaintiffs Response to Defendant Monsanto
Company's Motion to Strike

Mitchell W Brown

CMIN

WELL

Court Minutes
Hearing type: Motion for Summary Judgment
Hearing date: 5/13/2011
Time: 1:41 pm
Courtroom: Large Courtroom 301
Court reporter: Digital Recording Only as per
admin order 11-01
Minutes Clerk: Sharon L Wells
Tape Number:

Mitchell W Brown

CMIN

WELL

Court Minutes
Hearing type: Motion to Compel
Hearing date: 5/13/2011
Time: 3:50 pm
Courtroom: Large Courtroom 301
Court reporter: Digital Recording Only as per
admin order 11-01
Minutes Clerk: Sharon L Wells
Tape Number:

Mitchell W Brown

DCHH

WELL

Hearing result for Motion for Summary Judgment Mitchell W Brown
held on 05/13/2011 01 :30 PM: District Court
Hearing Held
Court Reporter: Digital
Number of Transcript Pages for this hearing
estimated:
Less than 100 pages

ADVS

WELL

Case Taken Under Advisement

Mitchell W Brown

WELL

Minute Entry and Order for hearing on May 13,
2011 Motion for Summary Judgment and Motion
to Strike

Mitchell W Brown

STIP

WELL

Stipulation to Order Vacating Second Amended
Scheduling Order, Notice of Trial Setting adn
Initial Pretrial Order

Mitchell W Brown

ORDR

WELL

Order Vacating Second Amended Scheduling
Order, Notice of Trial Setting and Initial Pretrial
Order

Mitchell W Brown

9/20/2011

HRVC

WELL

Hearing result for Jury Trial scheduled on
09/26/2011 09:00 AM: Hearing Vacated

Mitchell W Brown

9/21/2011

DEOP

WELL

Decision Or Opinion - Motions for Summary
Mitchell W Brown
Judgment May 13, 2011 (Memorandum Decision
and Order on Defendants' Motions for Summary
Judgment) - Granted both Monsanto and
Washington Groups Motions for Summary
Judgment

10/7/2011

JDMT

WELL

Judgment

5/13/2011

5/19/2011

5/20/2011

Mitchell W Brown
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Case: CV-2009-0000366 Current Judge: Mitchell W Brown
Silicon International Ore, LLC vs. Monsanto Company, etal.

Silicon International Ore, LLC vs. Monsanto Company, Washington Group International, Inc
Date

Code

User

10/7/2011

STAT

WELL

STATUS CHANGED: Closed

Mitchell W Brown

MOTN

WELL

Motion for Order Awarding Attorney Fees and
Costs

Mitchell W Brown

BREF

WELL

Defendant Monsanto Company's Brief in Support Mitchell W Brown
of Motion for Attorney Fees and Costs

MEMO

WELL

Memorandum of Fees and Costs

AFFD

WELL

Affidavit of Randall C. Budge in Support of Motion Mitchell W Brown
for Fees and Costs

CDIS

WELL

Civil Disposition entered for: Monsanto Company, Mitchell W Brown
Defendant; Washington Group International, Inc,
Defendant; Silicon International Ore, LLC,
Plaintiff. Filing date: 10/7/2011

STAT

WELL

STATUS CHANGED: closed pending clerk action Mitchell W Brown

MEMO

WELL

Memorandum in Support of Defendant
Washington Group lnternational's Motion for
Order Awarding Costs and Attorney Fees

Mitchell W Brown

MEMO

WELL

Defendant Washington Group lnternational's
Memorandum of Costs and Attorney Fees

Mitchell W Brown

MOTN

WELL

Defendant Washington Group lnternational's
Motion for Order Awarding Costs And Attorney
Fees

Mitchell W Brown

AFFD

WELL

Affidavit of Eugene A Ritti In Support of
Defendant Washington Group lnternational's
Motion for Costs and Attorney fees

Mitchell W Brown

MEMO

WELL

Plaintiff's Memorandum in Opposition to
Mitchell W Brown
Defendant Monsanto Company's Motion for Order
Awarding Attorney Fees and Costs

AFFD

WELL

Affidavit of Daniel K. Brough in Support of
Memorandum in Opposition to Motion for Order
Awarding Fees and Costs

Mitchell W Brown

10/26/2011

MEMO

WELL

Memorandum in Opposition to Defendant
Washington Group international, Inc's Motion for
Order Awarding Costs and Attoreny Fees

Mitchell W Brown

11/15/2011

NOTC

WELL

Notice of Hearing

Mitchell W Brown

HRSC

WELL

Hearing Scheduled (Motion for Attorney fees and Mitchell W Brown
Costs 12/09/2011 03:00 PM)

NOTA

WELL

NOTICE OF APPEAL

WELL

Filing: L4 - Appeal, Civil appeal or cross-appeal to Mitchell W Brown
Supreme Court Paid by: Gardner, David P.
(attorney for Silicon International Ore, LLC)
Receipt number: 00027 41 Dated: 11/21/2011
Amount: $101.00 (Check) For: Silicon
International Ore, LLC (plaintiff)

WELL

Bond Posted - Cash (Receipt 2742 Dated
11/21/2011for100.00)

10/14/2011

10/20/2011

11/18/2011
11/21/2011

BNDC

Judge

Mitchell W Brown

Mitchell W Brown

Mitchell W Brown
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Silicon International Ore, LLC vs. Monsanto Company, Washington Group International, Inc
Date

Code

User

Judge

11 /22/2011

RESP

WELL

Defendant Monsanto's Response to Plaintiff's
Opposition to Monsanto Company's Fees and
Costs

Mitchell W Brown

11/23/2011

RPLY

WELL

Reply memorandum in Support of Defendant
Washington Group lnternational's Motion for
Order Awarding Costs and Attorney Fees

Mitchell W Brown

12/1/2011

CONT

WELL

Continued (Motion for Attorney fees and Costs
01/24/2012 10:00 AM)

Mitchell W Brown

12/2/2011

CONT

WELL

Continued (Motion for Attorney fees and Costs
02/10/2012 02:00 PM)

Mitchell W Brown

WELL

Notice of Hearing

Mitchell W Brown

WELL

Defendant Washington Group lnteranational,
lnc.'s Request for Additional Record

Mitchell W Brown

WELL

Defendant Washington Group International, lnc.'s Mitchell W Brown
Second Request For Additional Record

12/15/2011

BNDC

WELL

Bond Posted - Cash (Receipt 2927 Dated
12/15/2011for100.00)

Mitchell W Brown

1/6/2012

CONT

JORGEN

Hearing result for Motion for Attorney fees and
Costs scheduled on 02/10/2012 02:00 PM:
Continued

Mitchell W Brown

HRSC

JORGEN

Hearing Scheduled (Motion for Attorney fees and Mitchell W Brown
Costs 02/10/2012 04:00 PM) To be recorded in
Caribou

NOTC

JORGEN

Amended notice of hearing-Sent by Randall
Budge

Mitchell W Brown
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Attorneys.for Defendant 1\1onsanto Company

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STA TE OF IDAHO, IN AND FOR THE COUNTY OF CARIBOU

SILICON INTERNATIONAL ORE, LLC,
An Idaho limited liability company,
Plaintiff,
vs.

)

)
)
)

CASE NO. CV-2009-366

)
)
)
)

AFFIDAVIT OF
JAMES R. SMITH

MONSANTO COMPANY, a Delaware
Corporation, and WASHINGTON GROUP )
)
INTERNATIONAL, INC., an Ohio
)
Corporation,
)
Defendants.
)
)

STA TE OF IDAHO
COUNTY OF BAJ\iNOCK

)
: SS
)

JAMES R. SMITH, being first duly sworn under oath, deposes and states that the
following facts are true and correct to the best of my personal knowledge, information and belief:

1.

My name is Jai11es R. Smith and I an1 a resident of Soda Springs, Idaho. My
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business address is P.O. Box 816, Soda Springs, Idaho 83276.
2.

I graduated from Utah State University in 1986 vvith a B.S. in Accounting. I

began working for Monsai1to in 1988 as an accountant at the Soda Springs plant and have
continued to work for lvfonsanto to date in various capacities. I am currently the Purchasing
Lead for the Soda Springs phosphorus plant and Rock Springs, \Vyoming coal plants.
3.

Monsanto does not enter into oral agreements vvith its contractors or vendors as a

matter of standard business practice.

Signed \Vritten contracts are alw,ays required and

Monsanto has a delegation of authority policy identifying the officer or employee with authority
to sign contracts and bind Monsanto based upon the type of contract, tem1 and dollar amount
involved. Only the Plant Mm1ager or an officer from Monsanto Corporate Headquarters in St.
Louis, Missouri, has authority to sign Vlritten contracts entered into benveen Monsanto and its
contractors, of the type and duration of the contracts entered into with Washington Group
International, Inc. ("WGI") described below. As described below in my Affidavit, no signed
written contract was ever entered into with Silicon International Ore, LLC ("SIO''), except for
standard fonn Confidentiality Agreements in March and December of 2000 executed by SIO in
favor of Monsanto and P4 Production, LLC ("P4 Production"), Exhibit 6 attached, to protect
confidentiality of information that may become available to SIO in conjunction with its
operations on property of Monsm1to/P4 Production.
4

I am familiar with and have reviewed Monsanto's files pertaining to their business

relationships and contracts with WGI, m1d also the files pertaining to the business dealings with
SIO. Attached hereto as exhibits are true and colTect copies of the follovving documents from
Monsm1to' s files and records which are filed and maintained in the nom1al course of business or
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that I have reviewed as a part of this discovery in this case:
Exhibit 1:

Quac'i:zite Agreement dated 1'v1arch 10, 1993 between Monsai.1to and Conda
Mining, Inc. (WGI).

Exhibit 2:

Addendum to Quartzite Agreement dated November 29, 2000, between
Monsanto and WGI f/k/a Conda Mining Inc.

Exhibit 3:

Quartzite Agreement dated September 24, 2001 betvveen P4 Production
and WGL

Exhibit 4:

Addendum to Quartzite Agreement dated March 1, 2002, between P4
Production (Monsanto) and WGL

Exhibit 5:

Master Agreement dated December 1, 2000, between SIO ai.1d WGL

Ex...hibit 6:

Confidentiality Agreement dated March _, 2000, and December 19, 2000
benveen P4 Production (Monsanto) and SIO.

Exhibit 7:

Letters from WGI to Todd Sullivan (SIO) dated December 28, 2007,
January 15, 2008, and February 29, 2008.

Exhibit 8:

Letter dated April 17, 2008 from Monsanto Assistant General Counsel
Mark W. Boswell, to Mr. Todd Sullivan (SIO).

Exhibit 9:

Proposed draft agreement provided by SIO to Monsanto on May 3, 2000,
which was never executed.

5.

Monsanto operates the Soda Springs phosphate plant, phosphate mme and

quaiizite mine. P4 Production is a 1vholly-ovmed subsidiary of Monsanto and is the owner of
the real property where Monsai1to operates the Soda Springs phosphate plant and phosphate and
quartzite mines.
6.

Quartzite rock, commonly knovm as silica, is mined by WGI, a long-time

contractor of Monsanto that operates the silica mine. The operations of WGI involve crushing
and screening silica rock delivered to the plant which used as a part of the process of
manufacturing elemental phosphorus from phosphate ore. WGI's operation of the silica mine
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generates over 100,000 tons annually of silica sand as byproduct.
7.

Exhibit 1 attached is a prior Quartzite Agreement entered into March 10, 1993.

benveen Monsanto and Conda Mining, lnc. (now WGI). pursuant to which \VGI operated
Monsanto's quartzite mine and provides crushed and sized quartzite to the Soda Springs plant for
use in the process of manufacturing elemental phosphorus. Exhibit 2 attached is an Addendum
to Quartzite Agreement benveen Monsanto and WGI f/k/a Conda Mining Inc. dated November
29, 2000. This Addendum Agreement amended the March 10, 1993 Quartzite Agreement with
Conda Mining, Inc. (now WGI) by adding a new paragraph 23 pursuant to which WGI was
authorized to construct, maintain, and operate a silica sand processing facility, with WGI to pay a
royalty to Monsanto per ton of finished silica sand product sold by WGI to a third party. Exhibit
3 is a copy of the Quartzite Agreement entered into September 24, 200 L \Vi th WGI and P4
Production, pertaining to the operation of the quartzite mine. At that time P4 Production, a
Yvholly-o\vned subsidiary of Monsanto, was the ovmer of the real property where tbe quartzite
mine was operated. The 2001 Agreement replaced the 1993 Agreement. Exhibit 4 attached is
an Addendum to Quartzite Agreement benveen P4 Production and WGI dated March 1, 2002.
This Addendum Agreement amended the September 24, 2001 Quartzite Agreement with WGI by
adding a new paragraph 23 pursuant to Villuch WGI was authorized to construct, maintain and
operate a silica sand processing facility on behalf of SIO \Vith WGI to pay a royalty to P4
Production per ton of silica sand product sold by SIO according to Appendix A attached.
Exlijbit 5 attached is the Master Agreement bet\veen WGI and SIO dated December 1, 2000,
pursuant to \Vhich WGI supplied SIO a portion of the silica sand controlled and produced by
WGI at Monsanto's silica quarry on a royalty rate per ton basis. After SIO and WGI entered into
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the Master Agreement dated December L 2000 (Exhibit 5) to provide for SIO's operations at the
quartzite mine, Monsanto entered into the Addendum to Quartzite Agreement dated },farch 1,
2002 (EXL1ibit 4) with WGI to allo\v for WGI to provide silica sand to SIO on a royalty basis.
8.

hi early 2000 Monsanto 1vas contacted by SIO expressing an interest in acquiring

the silica sand byproduct from the WGI operations at the quartzite mine. I traveled to Salt Lake
\Vith Mitchell l Hart and WGI Operation Manager John Rosenbaum, \Vhere we met 'Nith SIO
representatives to discuss their proposal and business plan to market silica sand. I participated
in some of the initial discussions and feasibility studies.

Exhibit 9 attached is a copy of a

proposed draft contract V•lhich was prepared and provided by SIO to Monsanto on May 3, 2000,
wr.i.ich \Vas never signed. No contract was entered into betvveen Monsanto and SIO because
Monsanto decided not to enter into any contractual relationship with SIO.

Instead, because

Monsanto had contracts in place with WGI as described above to operate the silica mine, a
decision was made that SIO would need to contract with WGI to acquire silica sand from the
silica mine.
9.

I was not directly involved in any of the negotiations between WGI and SIO.

However, I later became aware that on December 1, 2000, a Master Agreement (Exhibit 5) 1vas
entered into between WGI and SIO providing for SIO to remove silica sand on a royalty basis.
The WGI-SIO Master Agreement resulted in Monsanto's Quartzite Agreement with WGI being
amended (Exhibit 4) to enable WGI to provide silica sand to SIO ·with Monsanto to receive a
royalty from \VGI based on tom1age.
10.

through 2007.

Sometime later SIO set up its operations at the quartzite mine which operated
This appeared to be a part-time operation and sales did not grow as SIO
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anticipated in its business pla.11 as evidenced by the small royalty payments Monsanto received
from WGI.

Monsanto never received any royalty or other payments from SIO.

11.

\VGI elected to terminate its Master Agreement \vith SIO dated December 1,

2000, effective January L 2008, as reflected by WGI's letters to SIO dated December 28, 2007,
January 15, 2008, and February 29, 2008 (Exhibit 7).
12.

Monsa..11to had no involvement and did not participate in either the set-up or the

removal of SIO operations and equipment at the quartzite mine. To the best of my knowledge
WGI also had no involvement with the set-up and removal perfom1ed solely by SIO.
13.

To the best of my knowledge, SIO has completely dismantled its operations at the

quartzite mine by removing all buildings and equipment etc.
14.

After SIO's dismantling of its operations at the quartzite mine, Monsanto has not

operated any silica sai1d processing business.

To the best of my knowledge, WGI has not

operated any silica sand processing business after SIO's dismantling of its operations at the
quartzite mine.

AFFIDA \'IT OF JAJ'v1ES R. SMITH· Page 6

FURTHER YOUR AFFIANT SA YETH NAUGHT .

.f'1
DATED this

24

,201'.//

;6~L~~~~---;--;,--.~-___

dayof _ _

/AMESR.

/

SMI~

Jtx

SUBSCRIBED AND SWORl"J TO before me th~i/ day of
v
2011.
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CERTIFICATE OF SERVICE

/'-

-

I HEREBY CERTIFY that on this -;:.,c/ day of
1 )a~
, 2011, I served a
true and complete copy of the foregoing document in the manner illdiCted upon the following:
David P. Gardner
Moffatt Thomas Barrett Rock & Fields
412 W. Center Street, Ste 2000
Pocatello, Idaho 83204-0817
Barry N. Johnson
Daniel K. Brough
Bennett Tueller Johnson & Deere
3165 East Millrock Drive, Ste 500
Salt Lake City, Utah 84121
Eugene A Ritti
Hawley Troxell Ennis & Hawley
877 Main Street, Ste 1000
Boise, Idaho 83702
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Quartzite Agreement .

THIS QUARTZITE AGREEIVIBNT (the "Agreement"), is made and entered into as
of this i'iJ

ft\

day of

t,J1fl.~C.H

1993, by and between MONSANTO COMPANY

("Monsanto"), a Delaware corporation, with general offices located in St. Louis County,
Missouri, and CONDA MINING INC. ("Conda"), an Idaho corporation, with general
offices located in Missoula, Montana.

WITNESSETH:

WHEREAS, Monsanto owns and operates a plant near Soda Springs, Idaho
(hereinafter called the "Plant") for refining and processing phosphate ore and producing
elemental phosphorus therefrom, in connection with which Monsanto has need for certain
quantities of quartzite; and

WHEREAS, Monsanto owns a quartzite quarry approximately 2.5 miles northwest of
the Plant at which quartzite is mined, crushed and sized and which Conda currently operates
(hereinafter called the "Quarry"); and

WHEREAS, Conda is engaged in the business, among others, of mining, processing
and delivering quartzite and other materials; and

WHEREAS, Conda and Monsanto previously entered into an agreement concerning
mining of quartzite, which prior agreement had an effective date of January 1, 1988 and
pursuant to which mining and other services have been and are being performed for
Monsanto by Conda at the Quarry; and

WHEREAS, both Monsanto and Conda desire to enter into this new Agreement
concerning mining of quartzite and covering the ten-year period ending December 31, 2002;

NOW, THEREFORE, IT IS AGREED AS FOLLOWS:

1. [INTENTIONALLY LEFT BLANK]

2. Services. Commencing January 1, 1993 and thereafter during the term of iliis
Agreement, Monsanto hereby engages Conda to perform and Conda hereby agrees to
perform, the following services (all such services hereinafter collectively referred to as
"Services"):

(a) beginning no later than the 3rd Monday in May of each Operating Season
or such later date as Monsanto approves in writing in advance, selectively to mine, crush and
screen, at the Quarry, quartzite which shall meet the specifications hereinafter described, and
transport

the same from

the Quarry to the Plant, in such quantities as Monsanto may specify

from time to time but not less than a weekly tonnage of 1/26 of the total tonnage for such
Operating Season as specified in Monsanto's notice to Conda given in accordance with
paragraph 7(d) of this Agreement;

(b) to remove overburden from the quartzite reserves within the Quarry prior
to mining, as necessary, and to install, operate and/or maintain such mining, crushlng,
screening, and wet washlng facilities, tailings ponds, quartzite storage areas, and truck
loading facilities (all with critical spare parts in inventory as mutually agreed with Monsanto)
as may be necessary and to have the same available on the Quarry site no later than April 1
of each Operating Season;

(c) at Conda' s expense, to maintain and operate at such areas of the Plant as
Monsanto shall designate, and to be reached by such means of access as Monsanto shall
specify from time to time, such quartzite belt or other stacking system equipped with
automatic sampling or other devices, all as Monsanto may reasonably require, and which is
capable of stacking with a minimum of degradation and segregation the quantities of quartzite
Monsanto specifies to be mined and delivered hereunder;

(d) to weigh and load at the Quarry, transport to the Plant, unload and stack
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the quantities of quartzite specified by Monsanto, furnishing all weighing, loading,
transportation and unloading equipment, material and labor necessary;

(e) to perform all mining in accordance with Monsanto's annual mining plans
which Monsanto will develop after consultation with Conda, to deposit all removed
overburden and topsoil within the confines of the Quarry limits in such manner at such points
at the Quarry site as shall be described in such plan or specified by Monsanto from time to
time and as shall conform to the requirements of all applicable laws, rules, regulations,
ordinances, orders and other governmental actions or requests;

(f) to perform sizing and screening of quartzite necessary to cause such

quartzite to comply with Section 3 of this Agreement in crushing and screening facilities to
be installed and maintained at the Quarry, at Conda's expense, with the screen opening sizes
in such facilities being changed only with the prior written approval of Monsanto;

(g) to maintain the quartzite haulage road between the Quarry and the Plant

and all existing roads at the Quarry and to construct and maintain any additional roads at the
existing Quarry, all as part of Conda's mining operations hereunder and at Conda 1s expense
(the location of additional roads will be as mutually agreed upon);

(h) to furnish all equipment, supplies, and operating personnel necessary for
the conduct of all of the aforementioned operations, including, without limitation, to furnish
all fuels, lubricants, supplies, power, licenses and fees, and to repair, maintain and operate
all such operating equipment and to keep all such equipment in good, safe and serviceable
condition;

(i) to conduct all of its operations in a safe and diligent manner and in

conformance with all safety and security practices promulgated from time to time by
Monsanto, including, without limitation, requiring its personnel to attend such programs and
meetings as Monsanto may request Conda' s personnel to attend;
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Q) to provide and maintain adequate security at all areas at which services are
being performed, inciuding, without limitation, the Quarry site and all roads described in
paragraph (g) of this section 2, and all property located at such areas; and

(k) to bear and pay all costs connected with its performance of its duties,

obligations and services under this Agreement.

3. Specifications. All quartzite mined hereunder shall be such that it may be wet
screened to 11/z" topsize. The size specificatioru for 1112" topsize are:

o a maximum of 1.5 % of any given volume is retained when such volume is passed
through a 1112" sieve; and
o a maximum of 1.5 % of any given volume passes through an 8 mesh sieve

In addition, the following are desired ranges for the internal particle sizes:
Particle Size

Desired weight % retained on

(minimum> x < maximum)

standard sieve

1"> x < 1.5 11 :

20 - 35%

0.5">x< l":

40 - 603

0.25" > x
8 mesh

< 0.5'':
> x < 0.25":

10 - 253

2-8 %

Determination of whether deliveries to the Plant of quartzite mined hereunder have met
specificatioru will be determined by testing samples of quartzite obtained by the automatic
sampling device forming a part of the quartzite stacking system at the Plant. Monsanto will
retain the right to audit and approve the automatic sampling device and procedure. Sample
cuts taken from deliveries of quartzite to the Plant will be composited continuously during
periods when deliveries of quartzite to the Plant are occurring, and every 2112 hours during
such periods the composite sample so accumulated to that point will be segregated for
analysis. Such composite samples will be delivered to Monsanto personnel at the Plant and
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shall be dried and screened over standard testing screens at Monsanto's laboratory. Prompt
corrective action will be taken by Conda, and, without limiting any other remedies to which
Monsanto may be entitled, Monsanto shall have the right to make equitable and appropriate
adjustments in the sums otherwise due Conda hereunder in the event that non-specification
quartzite is delivered by Conda into Monsanto's stockpile at the Plant. Monsanto retains the
right to refuse delivery of nonspecification quartzite to the Plant. Monsanto shall not be
required to pay Conda any amounts with respect to such rejected quartzite and Conda will
return such rejected quartzite to the Quarry at Conda's sole cost and expense. All rejected
quartzite and all overburden shall remain the property of Monsanto.

4. Termination of Previous Agreement; Term.
(a) The agreement previously entered into between the parties with an effective
date of January 1, 1988 sha11 terminate as of December 31, 1992, provided, however, that
such termination shall be without prejudice as to any rights or remedies that may have
accrued thereunder prior to such termination date.

(b) The term of this Agreement shall commence as of January 1, 1993 and,
unless sooner terminated as herein provided, shall continue in effect through December 31,

2002, at which time it will terminate. As used herein, an "Operating Season" is considered
to be the period from January 1 to and including December 31 in each calendar year. The
provisions of Section 6, paragraph 8(d) and (e), Sections 9, 11, 12, 17, 18, 20 and 22 and
paragraphs 16(b) and (c) shall survive the expiration or any termination of this Agreement.

5. Water Permit. To the extent that water is necessary for Conda's performance of
Services at the Quarry, and to the extent and for the period that Monsanto shall be entitled to
permit such use, Conda may have access to and use t.1.e water available to Monsanto under
Idaho State Water Permit No. G-32920; provided, that Conda shall not exceed the rate of
usage allowed under such Permit; and provided further, that Monsanto reserves the right to
use so much of the water covered by such Permit in common with Conda to the extent not
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required by Conda for the perfonnance of Services hereunder. Conda shall supply and
maintain, at its expense, all pumps, piping, settling ponds, and related equipment which shall
be required to make use of the water under such Permit.

6. Compliance with Laws. Conda shall comply with all applicable laws, regulations,
rules, codes, orders, ordinances, actions and requests of any governmental agency, body or
official having jurisdiction. Conda shall obtain promptly, and in any event prior to
transporting any overburden or quartzite under this Agreement over or across any public
roads or ways, all required pennits, authorizations and other documentation from the State of
Idaho, Department of Highways, and/or any other public authority, necessary for Conda's
perfonnance of all of its obligations, duties and services under this Agreement. Without
limiting the foregoing, Conda shall abide by all applicable standards for safe practices,
industrial hygiene, environmental controls, water impoundments and effluents recommended
or established from time to time by the State of Idaho, the United States, and any other
public authority or official having jurisdiction, and to perform all duties, obligations and
services to be performed hereunder in a safe and worlananlike manner. To the extent
operations hereunder may require or result in activity by Conda at the Plant, all such activity
shall, in addition to the foregoing, be governed by Monsanto's security requirements and
safety standards. Notwithstanding any other provision of this Agreement, Conda shall

indemnify and hold hannless Monsanto from and against any and all fines, penalties,
liabilities, claims, actions, suits, proceedings (whether civil, criminal, administrative,
investigative, governmental or otherwise), damages, losses, costs and expenses (including,
without limitation, costs and expenses of defense by counsel selected by and under the
exclusive direction of Monsanto, amounts paid in settlement and attorney's fees and expenses)
which Monsanto may suffer or incur by reason of the failure of Conda to obtain and/or to
comply with or perform any of the terms or conditions of the foregoing.

7. Base Rates.

(a) As payment in full for the performance by Conda of all of its duties,
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obligations, operations and services under this Agreement, Monsanto shall pay to Conda an
amount per wet net ton of quartzite drained to surface moisture in a surge pile at the Quarry,
which meets the specifications set forth iu Section 3 hereof and is delivered to the stockpile at
the Plant in an Operating Season. Initially, the following schedule of rates, which shall
remain in effect and are firm for calendar year 1993 (the "Base Rates"), will apply, with the
price per wet net ton delivered during the 1993 Operating Season being the dollar amount
shown in the schedule below opposite the total tonnage of specification quartzite delivered to
the Plant in such Operating Season:

Base Rate

Wet Net Tons Delivered
During Operating Season*

($Per Wet Net Ton)

150,000 to 199,999

$7.956

200,000 to 249,999

$7.870

250,000 to 299,999

$7.803

300,000 and over

$7.770

* If fewer than 150,000 wet net tons is delivered during an Operating Season,

the price per

wet net ton shall be agreed upon between the parties.
The price per wet net ton of 1 1/2" topsize quartzite delivered to the Plant during Operating
Seasons starting after 1993 will be the applicable Base Rate specified above, adjusted
pursuant to Section 8.

(b) As an illustration of the foregoing, in the event Conda shall deliver to the
Plant 225,000 wet net tons of 1 1/2" topsize quartzite during the 1994 Operating Season, the
charge for each such ton delivered shall be the Base Rate of $7 .870, adjusted pursuant to
Section 8.

(c) All Base Rates are based upon wet net tons of 2,000 pounds each.
Measurement of quantities of quartzite delivered to the Plant will be by bin scale weights
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taken at the loading point at the quartzite Quarry. The bin scale shall be checked and
calibrated by Conda in such a manner and at such intervals as are acceptable to Monsanto.

(d) At least thirty (30) days before the beginning of production in each

Operating Season, Monsanto shall advise Conda in writing of the total tonnage of quartzite
which Monsanto expects to have mined and delivered to the Plant during such Operating
Season. Monsanto shall have the right to make reasonable changes to such expected tonnage
from time to time during the Operating Season by giving written notice to Conda no less than
fifteen days before the effective date of such change.

(e) Conda shall invoice Monsanto for the number of wet net tons of
specification quartzite delivered to the Plant during each calendar month of the Operating
Season within fifteen (15) days after the end of each such month and each such invoice shall
be payable net thirty (30) days after the date received.

8. Adjustment of Base Rates.

(a) Conda's calendar year 1993 costs per wet net ton for labor, equipment
operating cost and expendable supplies are herein referred to collectively as "Unit Costs."
Subject to paragraphs 8(f) and (g), starting January 1, 1994 the Base Rates set forth in
Section 7 of this Agreement are subject to annual adjustment effective as of the first day of
January, for the Operating Season then commencing. Once the adjustment for an Operating
Season is determined, the charges so determined will remain firm throughout that Operating
Season. The adjustment for each Operating Season beginning on or after January 1, 1994
shall be made as follows: each item of Unit Costs will be measured as of the first day of
January of any Operating Season during the term of this Agreement, any increase or decrease
in any item of Unit Costs above or below the corresponding item of Unit Costs prevailing as
of January 1, 1993 will be determined, and each of the Base Rates shall be correspondingly
increased or decreased, as appropriate, for the Operating Season then commencing by the
percentage determined under the following formula with respect to each such item:
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% of Base Rate
represented by item of

% of increase or decrease
X

in such item of Unit

Unit Costs which has

Costs above or below

increased or decreased

level prevailing as of

percentage adjustment
=

in Base Rate with respect
to such item of Unit Costs

January 1, 1993

(b) The following percentages, which indicate the percentage of fae Base Rates

represented by each item of Unit Costs, shall be used in determining the amount by which the
rates shall be adjusted in the event of an increase or decrease in any item of Unit Costs:

Item of Unit Costs

Percentage of Base Rates

Labor

30%

Equipment Operating Cost

32%

Expendable Supplies

9%

The percentages shown above representing the portion of the Base Rates represented by each
item of Unit Costs will not change during the term of this Agreement. The elements (e.g.,
fuel, lubricants, explosives and repair parts) of which each of the items of Unit Costs set
forth above is composed shall be those contained in Conda's adjustment calculations for

calendar years 1988 to 1992, inclusive. The percentages used for each of such elements
within an item of Unit Costs shall be established on the basis of Conda' s actual experience
during the preceding calendar year and shall be mutually agreed upon by both parties. If the
parties fail to agree, the percentages in effect for the calendar year next preceding the
Operating Season for which the adjustment is being determined shall be used.

(c) For the purpose of illustration, if the level of Conda's labor cost as of the
first day of January of any Operating Season commencing on or after January 1, 1994,
during the term of the Agreement has increased by eight and one-half percent (.085) over that
prevailing as of January 1, 1993, each of the Base Rates shall be increased by 2.55% (30% x
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8-1/2% equals .0255). Each of the Base Rates shall be similarly adjusted for changes in
other items of Unit Costs.

(d) In the event that any increase or decrease in an item of Unit Costs results

in an adjustment to the Base Rates becoming effective as of the first day of January of any
Operating Season commencing on or after January 1, 1994, Conda shall notify Monsanto in
writing no less than thirty (30) days after such date of the amount of the increase or decrease

in each specific item of Unit Costs and the adjustments to the Base Rates which will result
therefrom, effective on such first day of January, together with a copy of its calculations, in
reasonable detail, of the adjustments to the Base Rates and all documentation or other
material in support thereof. Conda shall also furnish a report, subject to audit by Monsanto,
confirming the amount of any increase or decrease in each item of Unit Costs and certifying
that the amount of the adjustment in the Base Rates covered by Conda 1 s notice is in
accordance with the foregoing formula. Monsanto will also have the right to audit those of
Conda's affiliates acting as subcontractors and/or suppliers of supplies and repair parts so that
they affect specific items of Unit Cost pertaining to this Agreement. Monsanto shall use
reasonable efforts to keep confidential any information as to Conda's costs obtained during
any such audit.

(e) In connection with Monsanto's audit rights under this Agreement, Conda

and each of its affiliates shall (i) cooperate fully with Monsanto's auditing efforts and (ii)
provide complete and unrestricted access to all documents and accounting papers, and all
work papers of any auditors, in connection with any item which is subject to audit by
Monsanto under the terms of this Agreement, for inspection and/or audit by Monsanto or its
auditors at such times as Monsanto may request.

(f) Notwithstanding any other provisions of this Agreement, any increases in

Base Rates under this Section 8 shall be limited to those increases that result from increases

in items of Unit Costs that are reasonably, necessarily and actually incurred by Conda in
arms' length transactions for the elements composing the respective items of Unit Costs.
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(g) If the total aggregate net increase in all items of Unit Costs from January
1, 1997 to January 1, 1998 equals two percent (2 3) or less, then the increase in the Base

Rates for 1998 will be the same as that for 1997 (i.e., the same charges will apply to
specification quartzite delivered during the 1998 Operating Season as applied to specification
quartzite delivered during the 1997 Operating Season) and hourly rental rates (in accordance
with Section 11) will be equal to the i997 rates. In addition, a new schedule of Base Rates

will replace the Base Rates set forth in paragraph 7(a). Such new schedule of Base Rates will
be determined by adjusting the Base Rates set forth in paragraph 7(a) as specified in
paragraph S(a) and (b) using Unit Costs determined as of January 1, 1997. For years starting
on or after January 1, 1999, such new schedule of Base Rates will be the Base Rates that are
subject to adjustment under this Section 8 and such adjustment will be based on comparison
of Unit Costs as of January 1, 1999 and later to Unit Costs as of January 1, 1998, rather than
as of January 1, 1993. If the total aggregate net increase in all items of Unit Costs from
January 1, 1997 to January 1, 1998 exceeds two percent (2 3) then none of the foregoing
provisions of this paragraph 8(g) will apply and normal escalation in accordance with
paragraphs 8(a) and (b) will apply.

9. Year-End Adjustment.

(a) Billings for Services during each Operating Season shall be at the rate,
calculated pursuant to Sections 7 and 8 of this Agreement, applicable to the tonnage which
Monsanto advises Conda pursuant to paragraph 7(d) that it expects to have mined and
delivered during such Operating Season. If at the end of any Operating Season the total
tonnage mined and delivered under this Agreement is less than the tonnage on which such
billings were based, Conda shall invoice Monsanto no later than fifteen (15) days after the
end of such Operating Season and Monsanto shall pay to Conda no later than thirty (30) days
after receipt of such invoice, an amount equal to the difference between the applicable rate
for the tonnage delivered and the rate on which such billings were originally made, times and
tonnage actually delivered. If during any Operating Season the amount of quartzite actually
mined and delivered exceeds the tonnage on which billings during that Operating Season have
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been based, Conda shall credit Monsanto thereafter with an amount equal to the difference
between the rate on which such billings were originally made and the applicable rate for the
tonnage delivered, times the tonnage actually delivered, such credit to be applied against
further tonnage delivered, and if there remains any unapplied credit at the end of production
of any Operating Season, Conda shall refund payment to Monsanto no later than thirty (30)
days after the end of such production.

(b) Notwithstanding any other provision of this Agreement, in the event the
tonnage of specification quartzite actually delivered by Conda to the Plant during any
Operating Season is less than the total tonnage Monsanto would otherwise have caused Conda
to deliver during such Operating Season by reason of Conda' s failure or inability to perform
any services to be performed hereunder for any cause or reason whatsoever, then the rate
with respect to the number of tons of quartzite which Monsanto would have had delivered
during such Operating Season except for such failure or inability, and not the rate with
respect to the tonnage actually delivered during such Operating Season, shall be the rate used
to determine payments due Conda hereunder, and any overpayment by Monsanto made as a
result of such failure or inability shall be promptly refunded by Conda to Monsanto.

10. [INTENTIONALLY LEFT BLANK]

11. Equipment Rental. Monsanto, in its discretion, may have Conda (a) remove and
stockpile topsoil and remove overburden outside the present Quarry limits and dispose of it in
the backfill area or other location as necessary in any new section of the Quarry, (b) remove
non-specification quartzite from the present Quarry and dispose of it in the backfill area or
other location as necessary; or (c) have performed any other work, including, without
limitation, reclamation not otherwise specifically required in this Agreement, that Monsanto
may wish to have performed. For such services, other than the removal of up to 700,000
bank cubic yards of dolomite waste, Monsanto shall pay Conda at the applicable hourly rate
set forth in Exhibit A attached hereto and made a part hereof for the equipment and operator
used in providing such services. Conda will remove up to 700,000 bank cubic yards of
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dolomite waste at no charge to Monsanto other than $1.23 per ban..1<: cubic yard during the
1993 Operating Season, or $1.23 escalated by the applicable percentage as calculated in
accordance with Section 8 for subsequent Operating Seasons. Removal of dolomite waste in
excess of 700,000 bank cubic yards will be paid for as normal equipment rental or at a
subsequently negotiated price. The invoice to Monsanto referred to in paragraph 7(e) of this
Agreement shall contain tlle charges for any such services performed by Conda during the
applicable calendar month. Monsanto must have given prior written approval and Conda
must produce daily work sheets signed by a representative of Monsanto in support of such
equipment rentals. After the 1993 Operating Season the list of equipment and prices set forth
in Exhibit A shall be reviewed and adjusted annually by Monsanto and Conda. Monsanto
shall have the right to audit the basis for any adjustment under this section 11.

12. Indemnification. Conda assumes full responsibility for, and shall indemnify and
hold harmless Monsanto, its past, present and future directors, officers, employees, agents
and representatives and any other person or entity acting on their behalf, from and against
any and all liabilities, claims, demands, actions, suits, losses, damages, costs and expenses
(including, without limitation, costs and expenses of defense, amounts paid in settlement and
attorneys' fees and expenses), whether the same are based in contract, warranty, negligence
(including Monsanto's passive negligence), strict liability, other tort or otherwise, in
connection with, without limitation, (a) injuries to, adverse effect on health or death of any
person, or loss or destruction of or damage to any property or adverse effect on wildlife,
aquatic life or the environment arising from any activity, duty or obligation of Conda under
this Agreement, or (b) the failure of Conda to comply with and perform any of its duties or
obligations under this Agreement; provided, that the foregoing provisions shall not apply with
respect to any such liability, claim, demand, action, suit, loss, cost or expense proven to have
been caused solely and directly by the negligence of Monsanto. Conda, upon the request of
Monsanto, shall, at the expen.se of Conda, cause any claim, demand, action, suit, or
proceeding (including, without limitation, civil, criminal, administrative, investigative,
governmental or otherwise) of whatsoever nature in connection with this Agreement to be
defended on behalf of Monsanto by counsel selected by and under the exclusive direction of Monsanto.
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13. Insurance.

(a) Conda shall obtain and maintain, at its expense, during the term of this
Agreement, the following insurance ii.1 companies satisfactory to Monsanto and shall provide
to Mo!1Santo certificates of insurance satisfactory to Monsanto evidencing such insurance and
that such coverage is provided on an "occurrence" basis prior to the commencement of any
performance hereunder:

Coverage

Limits
Statutory, and shall include a

(i) Workmen's Compensation

waiver of subrogation in favor of
Monsanto.

$500,000 each accident

(ii) Employer's Liability

$500,000 disease - each employee
$500,000 disease - policy limit

(iii) Commercial General Liability .

including Completed Operations,
Contractual & Aggregate Limit Per
Project

Bodily Injury & Property Damage

$1,000,000 each occurrence

Personal Injury

$1,000,000 each occurrence

General Aggregate

$1,000,000

Product & Completed Operations

$1,000,000

Aggregate
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(iv) Automobile Liability including

Nonowned & Hired Auto

Bodily Injury & Property Damage

$1,000,000 each accident

(v) Umbrella/Excess Liability on

$2, 000, 000 each occurrence

coverages (ii) through (iv),
inclusive

(b) Monsanto shall be named as an additional insured on each of these policies

except for Workers Compensation and Employers Liability, and all such insurance shall be
primary relative to any and all other insurance of Monsanto with respect to any and all claims

and demands made against Monsanto.
(c) All insurance policies shall contain a provision that coverages afforded
under the policies will not be cancelled, not renewed, or materially altered until at least thirty
(30) days prior written notice has been given to Monsanto.

(d) The Commercial General Liability insurance specified in subparagraphs

(iii) and (iv) above shall include coverage for all of Contractor 1s contractual liability under

this Agreement with limits not less than those set forth in subparagraphs (ii), (iii), and (iv)
above. All Liability and property insurance required under this Section 13 shall provide
"occurrence" coverage and shall not provide "claims-made" coverage.

(e) The insurance in this Section 13 sets forth minimum amounts and coverage
and is not to be construed as a limitation on Conda's liability under this Agreement.

14. Excuse of Performance.
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(a) Performance may be suspended by either party in fae event of: Act of God, riot,
fire, explosion, storm, accident, flood, boycotts, act of a public enemy, sabotage; lack of
adequate fuel, power, raw materials, labor, containers, or transportation facilities; compliance
with present or future governmental requests, laws, regulations, orders or action (but not
including Conda' s compliance or failure to comply with any laws, regulation, order, action or
request relating to safe practices, industrial hygiene or environmental controls, as described
in the third sentence of Section 6 of this Agreement); breakage or failure of machinery or
apparatus beyond the reasonable control of such party; national defense requirements or any
other event, whether or not of the class or kind enumerated herein, beyond the reasonable
control of such party; or in the event of labor trouble, strike, lockout or injunction (provided
that neither party shall be required to settle a labor dispute against its own best judgment);
which event delays or makes impracticable the performance hereunder. The party affected
shall exercise all due diligence to remedy such event as promptly as possible. If the party
invoking this section fails to exercise such diligence, such party shall not be excused from its
obligation of performance hereunder.

(b) Monsanto may, but shall not be obligated to, arrange for other parties to
perform the Services, or any part thereof, during any period(s) when Conda is delayed or
prevented from performance hereunder due to any of the events specified above. Any
tonnage mined and delivered to the Plant by any such other party(ies) shall be included as
part of the total tonnage mined and delivered under the Agreement for purposes of
determining the applicable charges for quartzite delivered under this Agreement. No
payment will be due or made to Conda, however, for any such tonnage mined by such other
party(ies).

15. Termination Without Cause. Monsanto shall have the right to terminate this
Agreement effective as of December 31 of any Operating Season by giving Conda at least

sixty (60) days' prior written notice. In the event Monsanto terminates this agreement
pursuant to this Section 15, Monsanto shall pay Conda the amount shown in the schedule
below opposite the effective date of termination.
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If canceled

December 31, 1993

$560,000

December 31, 1994

$448,000

December 31, 1995

$358,400

December 31, 1996

$286,720

December 31, 1997

$229,376

December 31, 1998

$183,501

December 31, 1999

$137,626

December 31, 2000

$91,750

December 31, 2001

$ 45,875

No payment will be due to Conda under this Section 15 upon termination of this Agreement
as of December 31, 2002 or later. Likewise, no payment will be due to Conda under this
Section 15 if this Agreement is tenninated by Conda, by mutual consent of Conda and
Monsanto, or by Monsanto pursuant to Section 16.

· 16. Termination for Cause.

(a) Monsanto may, without further demand or notice, terminate this Agreement
without being subject to any liability or obligation for reimbursement of costs, and without
prejudice to any rights of Monsanto at law or in equity then existing with respect thereto in
the event that:
(i) Conda shall fail to perform any of the Services required hereunder

within the term periods specified herein for reasons other than those which excuse Conda
from its obligation of performance in accordance with the provisions of section 14 of this
Agreement, it being acknowledged by Conda that TIME IS OF THE ESSENCE, or shall be
in default with respect to any of its other duties or obligations under this Agreement and any

such failure, inability or default continues for more than ten (10) days after notice thereof
shall have been given by Monsanto to Conda; or
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(ii) any proceedings shall be instituted by or against Conda under any
bankruptcy or debtor relief laws, or in the event that Conda makes any assignment for the
benefit of creditors.

(b) Upon tennination because of any of the above causes, Conda agrees to

lease, or sell all or any of its equipment described in Exhibit B attached hereto and made a
part hereof and/or used in the performance of the Services, with critical spare parts in place,
to such other party as may be designated by Monsanto from the date of termination for a ·
period of time as required up to and including December 31, 2002. The selection of items of
equipment and spare parts under this paragraph and the form of transaction with respect to

each (i.e., lease or sale), shall be determined by the party designated by Monsanto. The
rental or selling price shall be as follows:

(i) The rental rates set forth in Exhibit B for those items listed in

Exhibit B shall be firm for calendar year 1993. For purposes of this Agreement, Conda's

1993 standard cost for those items listed in Exhibit B shall be deemed to be the rental rates
set forth in Exhibit B. The rental rates set forth in Exhibit B shall be escalated by the
applicable percentage as calculated in accordance with Section 8 of this Agreement for those
items listed in Exhibit B for the 1994 Operating Season and subsequent Operating Seasons.
The rental for items used by Conda in the performance of Services and
not listed on Exhibit B will be Conda' s standard rental rate for the Operating Season in which
such items were added to the operation. Such rental rates shall be escalated by the applicable
percentage calculated in accordance with Section 8 of the Agreement; provided that such
adjustment for each item of equipment shall be based on comparison of Unit Costs as of the
first day of the Operating Season in which such item was added to the operation to U11it
Costs as of the first day of the Operating Season for which the adjusu.-uent is being
determined. These costs are subject to Monsanto's audit under this Agreement.

(ii) The selling price for equipment described in Exhibit B and/or used
in the performance of the Services shall be 95 % of market value as the effective date of
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tennination, as determined no later than forty-five (45) days after such date by two
independent recognized professional appraisers agreed upon jointly by Conda and the party
designated by Monsanto. In the event that the appraisers cannot agree upon an appraisal, the
average of their respective appraisals shall be deemed to be such market value. The cost of
the appraisers is to be borne equally between Conda and the designated party. The
determination of market value pursuant to this sub-paragraph shall be binding and conclusive
upon all parties.

(c) Conda shall remove its equipment from the Quarry site no later than sixty
(60) days after completion of rental period, or no later than sixty (60) days after the effective

date of termination with respect to any equipment not rented or sold to the party designated
by Monsanto.

17. Liens. Conda shall not directly or indirectly create, assume, suffer or permit to
exist any mortgage, lien, charge or encumbrance on, pledge of or security interest of any

kind or character in any of Monsanto's property, whether real, personal or mixed, or any
part thereof, or any interest therein, nor take, nor permit to be taken, any action or permit
any omission, that might result in a mortgage, lien, charge, encumbrance, pledge or security
interest on the same. In addition to all of Monsanto's other rights, and notwithstanding any
other provision of this Agreement, Conda shall indemnify and hold Monsanto harmless from
any and all such liens, claims, charges, encumbrances, mortgages and security interests,
including, without limitation, any amounts paid in settlement, attorneys' fees and expenses,
and costs and expenses of defense by counsel selected by and under the exclusive direction of
Monsanto.

18. Notices. Any notice required or permitted to be given under this Agreement shall
be in writing and shall be sufficiently given if delivered in person or if deposited in the
United States mail, postage prepaid for mailing by registered or certified mail, addressed as
follows:
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If to Monsanto,

If to Conda,

addressed to:

addressed to:

Monsanto Company

Conda Mining Inc.

Box 816

101 International Way

Soda Springs, Idaho 83276

P.O. Box 8989

Attention: Plant Manager

Missoula, Montana 59807
Attention: President

or to such other address as may be specified from time to time in a written notice given by
such party. Both parties agree to acknowledge in writing the receipt of any notice delivered
in person.

19. Independent Contractor. Conda is and shall always remain an independent
contractor in its perfonnance of this Agreement. The provisions of this Agreement shall not
be construed as authorizing or reserving to Monsanto any right to exercise any control or
direction over the operations or activities of Conda in connection with this Agreement, it
being understood and agreed that the entire control and direction of such operations and
activities shall remain with Conda. Neither party to this Agreement shall have any authority
to employ any person as agent or employee for or on behalf of the other party for any
purpose, and neither party to this Agreement nor any other person performing any duties or
engaging in any work at the request of such party shall be deemed to be an employee or
agent of the other party to this Agreement.

20. Confidential Information. Conda shall treat as Monsanto's confidential property
and not use or disclose to others during or subsequent to the term of this Agreement, any
information (including, without limitation, any technical infonnation, experience or data)
regarding Monsanto's plans, programs, plants, processes, products, costs, equipment,
operations or customers which may come within the knowledge of Conda or its employees,
agents, representatives, or, subject to Section 21, assigns or subcontractors, in the
performance hereof or which may be developed by Conda in the course of performance
hereof without in each instance securing the prior written consent of Monsanto. Nothing
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herein, however, shall prevent Conda from disclosing to others or using in any manner
information which Conda can prove:

(a) has been published and has become part of the public domain other than by
acts or omissions of Conda or its employees, or

(b) has been furnished or made known to Conda by third parties (other than
those acting for or on behalf of Monsanto) as a matter of right and without restriction on
disclosure, or

(c) was in Conda' s possession at the time it entered into this Agreement and
which was not acquired by Conda directly or indirectly from Monsanto, its employees or its
agents.
Conda shall disclose information regarding this Agreement only to those of its
employees who have a need to know and are directly connected with the performance hereof,
and shall also, upon request by Monsanto, cause such persons involved in the performance
hereof as Monsanto designates to sign individual secrecy agreements in a form satisfactory to
Monsanto.

21. Assignment. This Agreement and all of the terms and provisions hereof shall
inure to the benefit of and be binding upon the parties hereto and their respective successors
and assigns; provided, however, that Conda may not assign or otherwise transfer its rights or
subcontract or otherwise delegate its performance hereunder (whether voluntarily or
involuntarily or by operation of law or otherwise) without the prior written consent of
Monsanto, and any assignment, transfer, subcontracting or delegation without such consent
shall, at Monsanto's election, be void. Subcontracting or supply arrangements with affiliates
of Conda shall be based on arms' length transactions, except that Monsanto shall be given the

full benefit of any reduction in such items which may result from such affiliates' association
with Conda or Conda's parent Washington Contractors Group, Inc.
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22. Miscellaneous. The validity, interpretation and performance of this Agreement
and any dispute connected therewith shall be governed and construed in accordance with the
laws of the State of Idaho. This Agreement constitutes the full understanding of the parties, a
complete allocation of risks between them and a complete and exclusive statement of the
terms and conditions of their agreement; and all prior negotiations, dealings, understandings
and agreements, whether oral or written, are hereby superseded and merged into this
Agreement. No conditions, usage of trade, course of dealing or performance, understanding
or agreement purporting to modify, vary, explain or supplement the terms and conditions of
this Agreement shall be binding unless hereafter made in writing and signed by the party to
be bound, and no modification shall be effected by the acknowledgment or acceptance of
purchase order, shipping instructions or other forms containing terms or conditions at
variance v.-ith or in addition to those set forth herein. If any term or provision of this
Agreement or any application thereof shall be determined to be invalid or unenforceable, the
remainder of this Agreement or any other application of such term shall not be affected
thereby. No waiver by either party with respect to any breach or default or of any right or
remedy· and no course of dealing, shall be deemed to constitute a continuing waiver by any
other breach or default or of any other right or remedy, unless such waiver be expressed in
writing and signed by the party to be bound. The section headings in this Agreement, are
inserted for convenience only and are in no way to be construed as part of this Agreement or
a limitation of the· scope of the particular sections to which they refer.
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be
executed by their duly authorized representatives as of the day and year first above written.

MONSANTO COMPANY

Tirie._ _u_·,_,_L...;..1_0_;.p_-e_1_·?...l'::i_r_~_·~_-.J_3_-._r"""''1.,..·~_-1_·)_ _ _ __

CONDA MINING, INC.

By<µ£~
e.,,_,_lf--~....._.lhv....._........&..__,G..._.e.__<,,___-"-'-'d)s:_,,__,_/;.._,_x§.,,__

Title'"'-_..;......;A-'-"',
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EXHIBIT 11 A 11
EQUIPMENT RENTAL RATES* INCLUDING OPERATOR AND FUEL
FOR CALENDAR YEAR 1993

Crawler Tractors:
International TD 25 Dozer w/ Ripper
CAT D-9 Dozer w Io Ripper
CAT D-9 Dozer wI Ripper
CAT D-8 Dozer wI Ripper
CAT D-6 Dozer w/o Ripper

per hour
$108.76
$111.48
$116.91
$95.17
$81.56

Loaders and Backhoes:
International H-400 lOCY Loader
CAT 992 13CY Loader
CAT 988 6.5CY Loader
John Deere Backhoe
Atlas Backhoe

$156.53
$230.00
$104.67
$43.52
$72.04

Rubber Tired Dozers:
CAT 834 Wheeled Dozer
CAT 824 Wheeled Dozer

$108.76
$100.60

Other Equipment
CAT 14 Patrol
50 Ton Haul Truck
Water Truck 3000 Gal. Capacity
IR Air Trac Drill wI Compressor

$55. 74
$146.47
$51.65
$217.49

* Rental rates are for the equipment listed or similar equivalent units. The rental rates above
represent rental rates for the equipment listed with operator, fuel, lubricants, etc. All rental
rates are per hour except as otherwise indicated.
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EXHIBIT n:s 11
EQUIPMENT LEASE/RENTAL RATES*

FOR

CALE~l)AR

YEAR 1993

Crusher Plant No. 1 (Prin1ary)
Crusher Plant No. IA (Secondary)

$112.83
$451.30

Crawler Tractors:
International TD 25 Dozer w/ Ripper
CAT D-9 D9zer w/o Ripper
CAT D-9 Dozer wI Ripper
CAT D-6 Dozer wIo Ripper

$73.26
$75.22
$80.59
$53.73

Loaders and Backhoes:
International H-400 lOCY Loader
CAT 992 13CY Loader
CAT 988 6.5CY Loader

$112.83
$180.00
$75.22

Other Equipment:
CAT 14 Patrol
50 Ton Haul Truck
Water Truck 3000 Gal Capacity
IR Air Track Drill
Compressor
Powder Magazine
Office Trailer
Shop
Welders
Pickup Trucks

$42.98
$107.45
$26.87
$32.23
$64.47
$161.19 per month
$161.19 per month
$322.36 per month
$8.59
$5.38

*The rental rates above represent rental rates for the equipment listed without operator, fuel,
or other lubricants. All rental rates are per hour except as otherwise indicated. Rental rates
are for the equipment listed or similar equivalent units.
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Assets
Cash & Cash Equivalents

Pmc Operating Account

31.171

Total Cash & Cast} Equivalents

1,207
1,207

31,171

Deferred Lease Costs
Deferred Lease Commission
Net Deferred Lease Costs
Syndication Costs
Syndication Costs
Total Syndication Costs

31432

1217

1,217
2,577,232
·2,577,232

Building & Improvements
Building & Improvements
Tenant Improvements
·,,. •·
Total Building &. Improvements ··
Escrows
Real Estate Tax Escrow
Insurance Escrow

27,762,768
132,170
27,894,938
65,001

103,696
103,696

l,075,326
. . . 5119
1

1
:

•

1

l,O'B0,445

.:

~;51'~

T.I. I LC. Reserve

29,193
108,846

Tenant Security Dep Escrow
Total Escrows
'

217,102

. 1,13i
4,216
545
8,409

Total Assets · ·

30,851,875

·l,194,975

Uab!llties & Capital/ Equity
Mortgages Payable
First Mortgage Payable'
Total Mortgages Payable

20,500,000
20,soo;ooo

794 020
794,020

13 956
13,956

. 54i
541

Rep!acment Reserve

..

.

'

.

~·.

Security Deposlts ·'·
·
· Se'cu1'1ty· Dep'Os!t:Siehants
Total Security Deposits
.

.

·1.•

.

.•.• ·

.,

Other uabllltles'· ..

't

.,.

Deferted Rent Payab're
Total othet'Llabll!tles ' ·

Tota~: LlabUl.~es,.,.
Capital

i Equit.Y.. '· '

14 063

,\,

1
'

2,439

'

.

. -.. 94

20,516,395

"

Ltd Partner· Olp Ital .: II
Ltd Partner DlStr!butlon - ll
Prior Years Retained Earnings / Deficit
Retained Ea'mlngs f Deficit

Total Capital / Equity
Total Uabllltles & Capital~ Equity

10,100,000
(1,573,001)
904,318
904164
. 10,335,480
30,851,875

39i,200
(47,003}

..21,204

· 34 gio

400,32l

.
1,194,975

Investor Loan
Schedule Elncome
Une 3 - Rents Received
Line 3 - Rents Re<:eived
Line 7 - Oeanfng and Maintenance
Line 9 - Insurance
Line lO - Legal and Professfonal
Line 11 - Management Fees
Line 12 • Mortgage Interest
Line 16 - Taxes
Line 17 • Utilities
Line 18 - General and Administrative
Tot~I Schedule E Income

Sch B - Interest Income

Total Income
;.

'

.: ,

;:•,

\...:

794,020

2,804,307
2,604
127,677
21,515
21,705
82,083
1,242,163
347,526
55,220
2 750
903,668

841
3,179
48,112
13,461
2,139
f\. p '(t..L
101
WI
--:..---34-,9=01.:....· - 1111 ti~\

496
904,164

19
34,920

108,517
4,945
833

·, .~4,920

(if. I

capital Exp"eriditureis i·'• ;;1 :: i n1;. :1 r.u.:.;.,·.,t
Bulfding & Improvements
·
Deferred Lease Commission
Tenant Improvements
Total Capita[ Expenditures

...·

25,942
121307
147,249

•• '

•.1 '

1,005

:.: .tj 699'

,;· 5,703
/

Escrows and Reserve Ho!dbacks
Real ·Estate Tax•Escrow
lnsurance Escrow
Replacment Reserve · '
t . L j L-G. Reserve
.; ·" (.. ;! ·
Tenant Security' Dep Escrow
Total Escrow'and ·ReserVe Holdbacks
J •

:,.-••

:r·

I

'

Other Adjustments · ·"
Advances due Sponsor
Total dtherAdjusfment:s
1

i:

'.
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ADDENDUM TO

QUARTZITE AGREEMENT
THIS ADDENDUM (''Addendum") is intended supplement, and, where applicable, amend
the provisions of the Quartzite Agreement, by and between Monsanto Company ("Monsanto") and
Washington Group International ("Washington") f/k/a Conda Mining, Inc., dated March 10, 1993.
The tem1 "Agreement" shall mean the aforesaid Quartzite Agreement as amended and modified by
this Addendum. In the event of any conflict, incor:sistency, or ambiguity between the tem1s and
provisions of this Addendum and those of the Agreement, the terms and provisions of this
Addendum shall govern. Any references below to sections, paragraphs, and subparagraphs refer to
the sections, paragraphs, and subparagrapbs of the Agreement. Capitalized tem1s used but not
defined in this Addendum shall have the meaning provided in the Agreement as originally written.
The following shall be added after section "22. Miscellaneous."
?"

_.).

Silica Sand Processing Facility.

(a)
Location. During the term of this Agreement Washington may construct, maintain,
and operate a silica sand processing facility (the "Facility") to be located at the Northeast corner of
Monsanto's property at the Quarry as more specifically identified on Addendum Exhibit 1,
attached hereto and incorporated herein by this reference (the "Facility Site"). The Facility shall
be used solely to process and bag silica sand obtained from the product of the sand screw currently
being used in the reject circuit, or reject sand stockpile, at the Plant and for no other purpose.
(b)
Facility Construction. Washington shall be responsible for aII fees, taxes, utilities,
costs, and expenses to manage, construct, maintain, insure, and operate the Facility. Monsa11to
shall however have the right to review and approve all equipment and buildings that will be
operated or constructed at the Facility Site. Washington shall obtain such review and approval in
writing from Monsanto prior to the commencement of any construction or the installation of any
equipment. Upon termination of this Agreement, Washington shall remove all equipment and
buildings from Monsanto's property within 120 days unless Monsanto agrees to purchase such
equipment or buildings from Washington at a mutually agreeable price.
( c)
Operating Hours. The Facility shall operate during the normal business/operating
hours of the Quarry and Plant. The Facility may however operate on a year-round basis, provided
Washington pays any excess costs incurred by Monsanto that are attributable to the operation of
the Facility. Monsanto and Washington shall meet and discuss any such excess costs as soon as
either party becomes aware that they will be incurred. In any event, Monsanto shall not be
required to subsidize the year-round operation Facility.
(d)
Royalty. Washington shall pay a royalty to Monsanto of$13.00 per ton of fimshed
silica sand product sold by Washington to a third party or used by Washington in activity unrelated
to the Facility. Washington shall be responsible for keeping track of and accounting to Monsanto for
all silica sand sold/used by Washington. Within thirty (30) days after the end of each calendar month
during the term of this Agreement, Washington shall pay to Monsanto all royalties due under this
Agreement. Washington shall keep for two (2) years from the date of payment of royalties
hereunder complete and accurate records in sufficient detail to allow the royalties accruing
(Silca Agi-eement-A)
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hereunder to be determined accurately. Monsanto shall have the right for two (2) years after
receiving any report or statement with respect to royalties due and payable hereunder to appoint at
its expense an independent certified public accountant to inspect the relevant records to verify such
report or statement If Monsanto's inspection discioses an error (against Monsanto) of ten percent
(10%) or more in the calculation of royalties due Monsanto, then Washington shall pay Monsanto
1.5 times the amount of such error plus Monsanto's cost to have the independent certified public
accountant inspect the relevant records to verify Washington's report or statement.
(e)
Indemnity. Washington's obligations under Section 12. (Indemnification) and
Section 13. (Insurance) of this Agreement shall extend to and include any activity, duty, or
obligation related to the Facility and the handling, sale, or delivery of the silica sand by
Washington, Washington's customers, or any third party, as Jong as Washington operates the
Facility.
(f)
Third Party Contracts. Washington anticipates entering into one or more contracts
with Silicon International Ore, LLC ("SIO") related to the financing, construction, operation, and
ownership of the equipment and building for the silica sand processing facility, as well as the sale
of the processed silica sand. A.ny such contracts shall require SIO to enter into a secrecy
agreement as provided by Section 20 of this Agreement. Further, SIO shall be required to
indemnify, hold harmless, and defend Monsanto from and against any and all claims, demands,
actions, suits, losses, damages, costs and expenses from any SIO employees or third party
involved in the processing, handling, sale, or delivery of the processed silica sand and SIO shall
name Monsanto as an additional insured on any policy of insurance related to the Facility or its
operation.
All other provisions in this Agreement, to the extent consistent with the foregoing
Addendum, are hereby ratified, and shall remain unchanged.

IN WITNESS WHEREOF, the Parties hereto have executed this Addendum as of the
day of Novernber2000.
MONSANTO COMPANY

WASHINGTON GROUP INTERNATIONAL

By~
Title: Operatl on s ManagPr

Silca Agreement-A)
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ORIGINAL

Quartzite Agreement

THIS <"iUARTZITE AGREEMENT (the "Agreement") is made and entered into
as of this 12.{' day of ~2001 by and between P4 PRODUCTION LLC ("P4"), a
Delaware limited liability company, with a location in St. Louis County, Missouri and
Washington Group International, Inc. ("WGI"), an Ohio corporation, with general offices
located in Boise, Idaho.
WITNESS ETH:
WHEREAS, P4 owns and operates a plant near Soda Springs, Idaho (hereinafter
called the "Plant") for refining and processing phosphate ore and producing elemental
phosphorus there from, in connection with which P4 has need for certain quantities of
quartzite; and
WHEREAS, approximately 2.5 miles northwest of the Plant P4 owns a quartzite
quarry at which quartzite is mined, crushed and sized and which WGI currently operates
(hereinafter called the "Quarry"); and
WHEREAS, WGI is engaged in the business, among others, of mining, processing
and delivering quartzite and other materials; and
WHEREAS, WGI (as successor to Conda Mining, Inc.) and P4 (as assignee from
Monsanto Company) previously entered into a Quartzite Agreement dated March 10,
1993, for the mining of quartzite (''Old Quartzite Agreement"), pursuant to which WGI
has provided and continues to provide to P4 mining and other services at the Quarry; and
WHEREAS, the parties desire to terminate the Old Quartzite Agreement and
replace it with this Agreement; and
WHEREAS, both P4 and WGI desire to enter into this new Agreement
concerning mining of quartzite and covering the seven-year period ending December 31,
2007;
NOW, THEREFORE, ITIS AGREED AS FOLLOWS:
1.
Services. Commencing January 1, 2001, and thereafter during the term of
this Agreement, P4 hereby engages WGI to perform and WGI hereby agrees to perform,
the following services (all such services hereinafter collectively referred to as "Services"):
(a)
beginning no later than the 3rd Monday in May of each Operating
Season, as defined in paragraph 3 (b ), or such later date as P4 approves in writing in
advance, selectively to mine, crush and screen, at the Quarry, quartzite which shall meet
the specifications hereinafter described, and transport the same from the Quarry to the

Plant, in such quantities as P4 may specify from time to time but not less than a weekly
tonnage of 1/26 of the total tonnage for such Operating Season as specified in P4's notice
to WGI given in accordance with paragraph 6(d) of this Agreement;
(b)
to remove overburden from the quartzite reserves within the
Quarry prior to mining, as necessary, and to install, operate and/or maintain such mining,
crushing, screening, and wet washing facilities, tailing ponds, quartzite storage areas, and
truck loading facilities (all with critical spare parts in inventory as mutually agreed with
P4) as may be necessary and to have the same available on the Quarry site no later than
April 1 of each Operating Season;
(c)
at WGI's expense, to maintain and operate at such areas of the
Plant as P4 shall designate, and to be reached by such means of access as P4 shall specify
from time to time, such quartzite belt or other stacking system equipped with automatic
sampling or other devices, all as P4 may reasonably require, and which is capable of
stacking with a minimum of degradation and segregation the quantities of quartzite P4
specifies to be mined and delivered hereunder;
(d)
to weigh and load at the Quarry, transport to the Plant, unload and
stack the quantities of quartzite specified by P4, furnishing all weighing, loading,
transportation and unloading equipment, material and labor necessary;
(e)
to perform all mining in accordance with P4's annual mining plans
which P4 will develop after consultation with WGI, to deposit all removed overburden
and topsoil within the confines of the Quarry limits in such manner at such points at the
Quan·y site as shall be described in such plan or specified by P4 from time to time and as
shall conform to the requirements of all applicable laws, rules regulations, ordinances,
orders and other governmental actions or requests;
(f)
to perform sizing and screening of quaiizite necessary to cause
such quartzite to comply with paragraph 2 of this Agreement in crushing and screening
facilities to be installed an maintained at the Quarry, at WGI's expense, with the screen
opening sizes in such facilities being changed only with the prior written approval of P4;

(g)
to maintain the quartzite haulage road between the Quarry and the
Plant stockpile and all existing roads at the Quarry and to construct and maintain any
additional roads at the existing Quarry, all as part of WGI's mining operations hereunder
and at WGI's expense (the location of additional roads will be as mutually agreed upon);
(h)
to furnish all equipment, supplies, and operating personnel
necessary for the conduct of all of the aforementioned operations, including, without
limitation, to furnish all fuels, lubricants, supplies, power, licenses and fees, and to repair,
maintain and operate all such operating equipment and to keep all such equipment in
good, safe and serviceable condition;
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(i)
to conduct all of its operations in a safe and diligent manner and in
conformance with all safety and security practices promulgated from time to time by P4,
including, without limitation, requiring its personnel to attend such programs and
meetings as P4 may request WGI's personnel to attend:
(j)
to provide and maintain adequate security at all areas at which
services are being performed, including, without liwitation, the Quarry site and all roads
described in paragraph (g) of this paragraph 2, and all property located at such areas; and

(k)
to bear and pay all costs connected with its performance of its
duties, obligations and services under this Agreement.
2.
Specifications. All quartzite mined hereunder shall be such that it may be
wet screened to 1 112" topsize. The size specifications for 1 Yz" topsize are a maximum
of 1.5% of any given volume is retained when such volume is passed through a 1 V2"
sieve; and a maximum of 1.5% of any given volume passes through an 8 mesh seive.
In addition, the following are desired ranges for the internal particle sizes:
Desired weight % retained on
standard sieve

Particle Size
minimum > x < maximum

1"> x <l.5
0.5"> x <1"
0.25 > x <0.5''
8 mesh > x <0.25
11

20-35%
40-60%
10-25%
2-8

11

11

Determination of whether deliveries to the Plant of quartzite mined hereunder have met
specifications will be determined by testing samples of quartzite obtained by the
automatic sampling device forming a part of the quartzite stacking system at the Plant.
P4 will retain the right to audit and approve the automatic sampling device and
procedure. Sample cuts taken from deliveries of quartzite to the Plant will be composited
continuously during periods when deliveries of quartzite to the Plant are occurring, and
every 2 112 hours during such periods the composite sample so accumulated to that point
will be segregated for analysis. Such composite samples will be delivered to P4
personnel at the Plant and shall be dried and screened over standard testing screens at P4's
laboratory. Prompt corrective action will be taken by WGI, and, without limiting any
other remedies to which P4 may be entitled, P4 shall have the right to make equitable and
appropriate adjustments in the sums otherwise due WGI hereunder in the event that nonspecifications quartzite is delivered by WGI into P4's stockpile at the Plant. P4 retains
the right to refuse delivery of nonspecification quartzite to the Plant. P4 shall not be
required to pay WGI any amounts with respect to such rejected quartzite and WGI will
return such rejected quartzite to the Quarry at WGI's sole cost and expense. All rejected
quartzite and all overburden shall remain the property of P4.
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3.

Termination of the Old Quartzite Agreement; New Term.

(a)
The Old Quartzite Agreement shall terminate as of December 31, 2000,
provided, however, that such termination shall be without prejudice as to any rights or
remedies that may have accrued there under prior to such termination date. WGI shall not
be entitled to any termination fee pursuant to the Old Quartzite Agreement.
(b)
The term of this Agreement shall commence as of January 1, 2001, and,
unless sooner terminated as herein provided, shall continue in effect through December
31, 2007, at which time it will terminate. As used herein, an "Operating Season" is
defined to be the period from January 1 to and including December 31 in each calendar
year.
4.
Water Permit. To the extent that water is necessary for WGI's performance of
Services at the Quarry, and to the extent and for the period that P4 shall be entitled to
permit such use, WGI may have access to and use the water available to P4 under Idaho
State Water Permit No. G-32920; provided, that WGI should not exceed the rate of usage
allowed under such Permit; provided further, that P4 reserves the right to use so much of
the water covered by such Permit in common with WGI to the extent not required by
WGI for the performance of Services hereunder. WGI shall supply and maintain, at its
expense, all pumps, piping, settling ponds, and related equipment that is required to make
use of the water under such Permit.
5.
Compliance with Laws. WGI shall comply with all applicable laws, regulations,
rules, codes, order, ordinances, actions and requests of any governmental agency, body or
official having jurisdiction. WGI shall obtain promptly, and in any event prior to
transporting any overburden or quartzite under this Agreement over or across any public
roads or ways, all required permits, authorizations and other documentation from the
State of Idaho, Department of Highways, and/or any other public authority, necessary for
WGI's performance of all of its obligations, duties and services under this Agreement.
Without limiting the foregoing, WGI shall abide by all applicable standards for safe
practices, industrial hygiene, environmental controls, water impoundments and effluents
recommended or established from time to time by the State of Idaho, the United States,
and any other public authority or official having jurisdiction, and to pe1form all duties,
obligations and services to be performed hereunder in a safe and workmanlike manner.
To the extent operations hereunder may require or result in activity by WGI at the Plant,
all such activity shall, in addition to the foregoing, be governed by P4's security
requirements and safety standards. Notwithstanding any other provision of this
Agreement, WGI shall indemnify and hold harmless P4 from and against any and all
fines, penalties, liabilities, claims, actions, suites, proceedings (whether civil, criminal,
administrative, investigative, governmental or otherwise), damages, losses, costs and
expenses (including, without limitation, costs and expenses of defense, amounts paid in
settlement and attorney's fees and expenses) which P4 may suffer or incur by reason of
the failure of WGI to obtain and/or to comply with or perform any of the terms or
conditions of the foregoing.
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6.

Base Rates.

(a)
As payment in full for the performance by WGI of all of its duties,
obligations, operations and services under this Agreement, P4 shall pay to WGI an
amount per wet net ton of quartzite drained to surface moisture in a surge pile at the
Quarry, which meets the specifications set forth in paragraph 2 hereof and is delivered to
the stockpile at the Plant in an Operating Season. Initially, the following schedule of
rates, which shall remain in effect and are firm for calendar year 2001 (the "Base Rates"),
will apply, with the p1ice per wet net ton delivered during the 2001 Operating Season
being the dollar amount shown in the schedule below opposite the total tonnage of
specification quartzite delivered to the Plant in such Operating Season:

If fewer than 150,000 wet net tons are delivered during an Operating Season, the
price per wet net ton shall be agreed upon between the parties.
Base Rate
($Per Wet Net Ton)

Wet Net Tons Delivered
During Operating Season
150,000 to 199,999
200,000 to 249,999
250,000 to 299,999
300,000 and over

$7.86
$7.77
$7.70
$7.67

(b)
As an illustration of the foregoing, in the event WGI shall deliver to the
Plant 225,000 wet net tons of 1 1/2" topsize quartzite during the 2002 Operating Season,
the charge for each such ton delivered shall be the Base Rate of $7.77, adjusted pursuant
to paragraph 7.
(c)
All Base Rates are based upon wet net tons of 2,000 pounds each.
Measurements of quantities of quartzite delivered to the Plant will be by bin scale weights
taken at the loading point at the quartzite Quarry. The bin scale shall be checked and
calibrated by WGI in such a manner and at such intervals as are acceptable to P4.
(d)
At least thirty (30) days before the beginning of production in each
Operating Season, P4 shall advise WGI in writing of the total tonnage of quartzite which
P4 expects to have mined and delivered to the Plant during such Operation Season. P4
shall have the right to make reasonable changes to such expected tonnage from time to
time during the Operating Season by giving written notice to WGI no less than fifteen
days before the effective date of such change.
(e)
WGI shall invoice P4 for the number of wet new tons of specification
quartzite delivered to the Plant during each calendar month of the Operating Season
within fifteen (15) days after the end of each such month and each such invoice shall be
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payable net thirty (30) days after the date received.
7.

Adjustment of Base Rates.

(a)
WGI's calendar year 2001 costs per wet net ton for labor, equipment
operating cost and expendable supplies are herein referred to collectively as "Unit Costs".
Subject to paragraph 7 (f) starting January 1, 2002, the Base Rates set forth in paragraph 6
of this Agreement are subject to annual adjustment effective as of the first day of January,
for the Operating Season then commencing. Once the adjustment for the Operating
Season is determined, the charges so determined will remain firm throughout that
Operating Season. The adjustment for each Operating Season beginning on or after
January 1, 2002, shall be made as follows: each item of Unit Costs will be measured as of
the first day of January of any Operating Season during the term of this Agreement, any
increase or decrease in any item of Unit Costs above or below the corresponding item of
Unit Costs prevailing as of January 1, 2001, will be determined, and each of the Base
Rates shall be correspondingly increased or decreased, as appropriate, for the Operating
Season then commencing by the percentage determined under the following formula with
respect to each such item:

% of Base Rate
represented by item of
Unit Costs which has
increased or decreased

x

% of increase or decrease in
such item of Unit Costs
above or below the level of
the preceding year. (first

=

percentage adjustment in
Base Rate with respect to
to such item of Unit Costs

year January I, 2001)
(b)
The following percentage, which indicate the percentage of the Base Rates
represented by each item of Unit Costs, shall be used in determining the amount by which
the rates shall be adjusted in the event of an increase or decrease in any item of Unit
Costs:
Item of Unit Costs

Percentage of Base Rates

Labor
Equipment Operating Cost
Expendable Supplies

30%
32%
9%

The percentages shown above representing the portion of the Base Rates represented by
each item of Unit Costs will not change during the term of this Agreement. The elements
(e.g., fuel, lubricants, explosives and repair parts) of which each of the items of Unit
Costs set forth above is composed shall be those contained in WGI's adjustment
calculations for calendar year 2000, inclusive. The percentages used for each of such
elements within an item of Unit Costs shall be established on the basis of WGI's actual
experience during the preceding calendar year and shall be mutually agreed upon by both
parties. If the parties fail to agree, the percentages in effect for the calendar year next
preceding the Operating Season for which the adjustment is being determined shall be

6

used.
(c)
For the purpose of illustration, if the level of WGI's labor cost as of the
first day of January of any Operating commencing on or after January 1, 2002, during the
term of the Agreement has increased by eight and one-half percent (.085) over that
prevailing as of January 1, 2001, each of the Base Rates shall be increased by 2.55%
(30%x8-l/2% equals .0255). Each of the Base Rates shall be similarly adjusted for
changes in other items of Unit Costs.

1-1 the event that any increase or decrease in an item of Unit Costs results
(d)
in an adjustment to the Base Rates becoming effective as of the first day of January of any
Operating Season commencing on or after January 1, 2002, WGI shall notify P4 in
writing no less than sixty (60) days after such date of the amount of the increase or
decrease in each specific item of Unit Costs and the adjustments to the Base Rates which
will result therefrom, effective on such first day of January, together with a copy of its
calculations, in reasonable detail, of the adjustments to the Base Rates and all
documentation or other material in support thereof. WGI shall also furnish a report,
subject to audit by P4, confirming the amount of any increase or decrease in each item of
Unit Costs and certifying that the amount of the adjustment in the Base Rates covered by
WGI's notice is in accordance with the foregoing formula. P4 will also have the right to
audit those of WGI's affiliates acting as subcontractors and/or suppliers of supplies and
repair parts so that they affect specific items of Unit Cost pertaining to this Agreement.
P4 shall use reasonable efforts to keep confidential any information as to WGI's costs
obtained during any such audit.
(e)
In connection with P4's audit rights under this Agreement, WGI and each
of its affiliates shall (i) cooperate fully with P4's auditing efforts and (ii) provide complete
and unrestricted access to all documents and accounting papers, and all work papers of
any auditors, in connection with any item which is subject to audit by P4 under the terms
of this Agreement, for inspection and/or audit by P4 or its auditors at such times as P4
may request.
(f)
Notwithstanding any other provisions of this Agreement, any increases in
Base Rates under this paragraph 7 shall be limited to those increases that result from
increases in items of Unit Costs that are reasonably, necessarily and actually incurred by
WGI in arm's length transactions for the elements composing the respective items of Unit
Costs.

(g)
Changes in operations that would effect the "adjustment of base rates
calculation" must receive prior approval from P4.
8.

Year-End Adjustment.

(a)
Billings for Services during each Operating Season shall be at the rate,
calculated pursuant to paragraph 6 and 7 of this Agreement, applicable to the tonnage
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which P4 advises WGI pursuant to paragraph 6(d) that it expects to have mined and
delivered during such Operating Season. If at the end of any Operating Season the total
tonnage mined and delivered under this Agreement is less than the tonnage on which such
billings were based, WGI shall invoice P4 no later than fifteen (15) days after the end of
such Operating Season and P4 shall pay to WGI no later than thirty (30) days after receipt
of such invoice, an amount equal to the difference between the applicable rate for the
tonnage delivered and the rate on which such billings were originally made, times the
tonnage actually delivered. If during any Operating Season the amount of the quartzite
actually mined and delivered exceeds the tonnage on which billings during that Operating
Season have been based, WGI shall credit P4 thereafter with an amount equal to the
difference between the rate on which such billings were originally made and the
applicable rate for the tonnage delivered, times the tonnage actually delivered, such credit
to be applied against further tonnage delivered, and if there remains any unapplied credit
at the end of production of any Operating Season, WGI shall refund payment to P4 no
later than thirty (30) days after the end of such production.
(b)
Notwithstanding any other provision of this Agreement, in the event the
tonnage of specification quartzite actually delivered by WGI to the Plant during any
Operating Season is less that the total tonnage P4 would otherwise have caused WGI to
deliver during such Operating Season by reason of WGI's failure or inability to perform
any services to be performed hereunder for any cause or reason whatsoever, then the rate
with respect to the number of tons of quartzite which P4 would have had delivered during
such Operating Season expect for such failure or inability, and not the rate with respect to
the tonnage actually delivered during such Operating Season, shall be the rate used to
determine payments due WGI hereunder, and any overpayment by P4 made as a result of
such failure or inability shall be promptly refunded by WGI to P4.
9.
Equipment Rental. P4, in its discretion, may have WGI (a) remove and stockpile
topsoil and remove overburden outside the present Quarry limits and dispose of it in the
backfill area or other location as necessary in any new section of the Quarry, (b) remove
non-specification quartzite from the present Quarry and dispose of it in the backfill area
or other location as necessary; or (c) have performed any other work, including, without
limitation, reclamation not otherwise specifically required in this Agreement, that P4 may
wish to have performed. For such services, other than the removal of dolomite waste, P4
shall pay WGI at the applicable hourly rate set forth in Exhibit A attached hereto and
made a part hereof for the equipment and operator used in providing such services. WGI
will remove dolomite waste at no charge to P4 other than $1.90 per bank cubic yard
dming the 2001 Operating Season, or $1.90 escalated by the applicable percentage as
calculated in accordance with Section 7 for subsequent Operating Seasons. The invoices
to P4 referred to in Section 6 of this Agreement shall contain the charges for any such
services performed by WGI during the applicable calendar month. P4 must have given
prior written approval and WGI must produce daily work sheets signed by a
representative of P4 in support of such equipment rentals. After the 2001 Operating
Season the list of equipment and prices set forth in Exhibit A shall be reviewed and
adjusted annually by P4 and WGI. P4 shall have the right to audit the basis for any
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adjustment under this Section 9.
10.

11.

Indemnification. WGI assumes full responsibility for, and shall indemnify and
hold harmless P4, its past, present and future directors, officers, employees, agents
and representatives and any other person or'entity acting on P4's behalf, from and
against any and all liabilities, claims, demands, actions, suits, losses, damages,
costs and expenses (including, costs and expenses of defense, amounts paid in
settlement and attorney's fees and expenses), whether the same are based in
contract, warranty, negligence, strict liability, other tort or otherwise, in
connection with, (a) any activity, duty or obligation of WGI under this Agreement
(including, unlawful injury to, or adverse effect on wildlife, aquatic life or the
environment) or (b) the failure of WGI to comply with and perform any of its
duties or obligations under this Agreement; provided, that the foregoing
provisions shall not apply with respect to any such liability, claim, demand,
action, suite, loss, cost or expense caused soley by the negligence of P4. WGI,
upon the request of P4, shall, at the expense of WGI, cause any claim, demand,
action, suit, or proceeding (including, civil, criminal, administrative, investigative,
governmental or otherwise) of whatsoever nature in connection with WGI's duty
of indemnification hereunder to be defended on behalf of P4 by competent
counsel.
Insurance.

(a)
WGI shall obtain and maintain, at its expense, during the term of this
Agreement, the following insurance in companies satisfactory to P4 and shall provide to
P4 certificates of insurance satisfactory to P4 evidencing such prior to the commencement
of any performance hereunder:
Coverage

Limits

(i) Workmen's Compensation

Statutory, and shall include a
waiver of subrogation in favor
of P4

(ii) Employer's Liability
On an "occurrence" basis

$1,000,000 each accident
$1,000,000 disease - each employee
$1,000,000 disease - policy limit

(iii) Commercial General Liability
including Completed Operations,
Contractual & Aggregate Limit
Per Project On an "occurrence" basis
Bodily Injury & Property Damage

$2,000,000 each occurrence
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Personal Injury

$2,000,000 each occurrence

General Aggregate

$2,000,000

Product & Completed Operations
Aggregate

$2,000,000

(iv) Comprehensive or Commercial
Automobile Liability including
Nonowned & Hired Auto
Bodily Injury & Property Damage
On an "occurrence" basis

$1,000,000 each occurrence,
combined single limit

$10,000,000 each occurrence
(v) Umbrella/Excess Liability on
and annual aggregate
coverages (ii) through (iv),
inclusive On a "claims made" basis
with a three (3) year discovery period.
(b)
P4 shall be named as an additional insured on each of these policies expect
for Workers Compensation and Employer's Liability, and all such insurance shall be
primary relative to any and all other insurance of P4 with respect to any and all claims
and demands made against P4.
(c)
All insurance policies shall contain a provision that coverages afforded
under the policies will not be canceled, not renewed, or materially altered until at least
thirty (30) days prior written notice has been given to P4.
(d)
The Commercial General Liability insurance specified in subparagraphs
(iii) and (iv) above shall include coverage for all of Contractor's contractual liability
under this Agreement with limits not less than those set forth in subparagraphs (ii), (iii),
and (iv) above.
(e)
The insurance in this Section llsets forth minimum amounts and coverage
and is not to be construed as a limitation on WGI's liability under this Agreement.
12.

Excuse of Performance.

(a)
Performance may be suspended by either party in the event of: Act of
God, riot, fire, explosion, storm, accident, flood, boycotts, act of public enemy, sabotage;
lack of adequate fuel, power, raw materials, labor, containers, or transportation facilities;
compliance with present or future governmental request, laws, regulations, orders or
action (but not including WGI's compliance or failure to comply with any laws,
regulation, order, action or request relating to safe practices, industrial hygiene or
environmental controls, as described in the third sentence of Section 5 of this
Agreement); breakage or failure of machinery or apparatus beyond the reasonable control
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of such party; national defense requirements or any other event, whether or not of the
class or kind enumerated herein, beyond the reasonable control of such party; or in the
event of labor trouble, strike, lockout or injunction (provided that neither party shall be
required to settle a labor dispute against its own best judgment); which event delays or
makes impracticable the performance hereunder. The party affected shall exercise all due
diligence to remedy such event as promptly as possible. If the party invoking this section
fails to exercise such diligence, such party shall not be excused from its obligation of
performance hereunder.
(b)
P4 may, but shall not be obligated to, arrange for other parties to perform
the Services, or any part thereof, during any period(s) when WGI is delayed or prevented
from performance hereunder due to any of the events specified above. Any tonnage
mined and delivered to the Plant by any such other party(ies) shall be included as part of
the total tonnage mined and delivered under this Agreement for purposes of determining
the applicable charges for quartzite delivered under this Agreement. No payment will be
due or made to WGI, however, for any such tonnage mined by such other party(ies).
13.

Termination.

(a)
P4 may, without further demand or notice, terminate this Agreement
without being subject to any liability or obligation for reimbursement of costs, and
without prejudice to any rights of P4 at law or in equity then existing with respect thereto
in the event that:
(i)
WGI shall fail to perform any of the Services required hereunder
within the term periods specified herein for reasons other than those which excuse WGI
from its obligation of performance in accordance with the provisions of Section 12 of this
Agreement, it being acknowledged by WGI that TilVlE IS OF THE ESSENCE, shall be in
default with respect to any of its other duties or obligation under this Agreement and any
such failure, inability or default continues for more than ten (10) days after notice thereof
shall have been given by P4 to WGI; or
(ii)
any proceedings shall be instituted by or against WGI under any
bankruptcy or debtor relief laws, or in the event that WGI makes any assignment for the
benefit of creditors.
(b)
Termination without Cause. P4 shall have the right to terminate this
Agreement effective as of December 31 of an Operating Season by giving WGI notice not
later than September 1 prior to the December 31 termination date. In the event P4
terminates this agreement pursuant too this Section 13, P4 shall pay WGI and WGI shall
substantiate, in such manner as may be required by P4, all actual costs incurred (at the P4
Quarry or the quartzite stockpile area at the Plant) for work performed to date of such
termination, including the amount of any non-cancelable commitments, charges, and
other costs incurred by WGI on account of such termination, including demobilization
costs. P4 shall pay such substantiated cost to WGI pursuant to Section 6.
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(c)
Upon termination with cause, WGI agrees to lease, or sell all or any of its
equipment described in Exhibit B attached hereto and made a part hereof and/or used in
the performance of the Services, with critical spare parts in place, to such other party as
may be designated by P4 from the date of termination for a period of time as required up
to and including December 31, 2007. The selection of items of equipment and spare parts
under this paragraph and the form of transaction with respect to each (i.e., lease or sale),
shall be determined by the party designated by P4. The rental or selling price shall be as
follows:
(i)
The rental rates set forth in Exhibit B for those items listed in
Exhibit B shall be firm for calendar year 2001. For purposes of this Agreement, WGI's
2001 standard cost for those items listed in Exhibit B shall be deemed to be the rental
rates set forth in Exhibit B. The rental rates set forth in Exhibit B shall be escalated by
the applicable percentage as calculated in accordance with Section 7 of this Agreement
for those items listed in Exhibit B for the 2002 Operating Season and subsequent
Operating Seasons.
The rental for items used by WGI in the performance of Services and not
listed on Exhibit B will be WGI's standard rental rate for the Operating Season in which
such items were added to the operation. Such rental rates shall be escalated by the
applicable percentage calculated in accordance with paragraph 7 in this Agreement;
provided that such adjustment for each item of equipment shall be based on comparison
of Unit Costs as of the first day of the Operating Season in which such item was added to
the operation to Unit Costs as of the first day of the Operating Season for which the
adjustment is being determined. These costs are subject to P4's audit under this
Agreement.
The selling price for equipment described in Exhibit B and/or used
(ii)
in the performance of the Services shall be 95% of market value as the effective date of
termination, as determined no later than forty-five (45) days after such date by two
independent recognized professional appraisers agreed upon jointly by WGI and the party
designated by P4. In the event that the appraisers cannot agree upon an appraisal, the
average of their respective appraisals shall be deemed to be such market value. The cost
of the appraisers is to be borne equally between WGI and the designated party. The
determination of market values pursuant to this sub-paragraph shall be binding and
conclusive upon all parties.
(d)
WGI shall remove its equipment from the Quarry site no later than sixty
( 60) days after the effective date of termination with respect to any equipment not rented
or sold to the party designated by P4.
14.
Liens. WGI shall not directly or indirectly create, assume, suffer or permit to exist
any mortgage, lien, charge or encumbrance on, pledge of or security interest of any kind
or character in any of P4's property, whether real, personal or mixed, or any part thereof,
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or ally interest therein, nor take, nor permit to be taken, any action or permit any
omission, that might result in a mortgage, lien, charge, encumbrance, pledge or security
interest on the same. In addition to all of P4's other rights, and notwithstanding any other
provision of this Agreement, WGI shall indemnify and hold P4 harmless from any and all
such liens, claims, charges, encumbrances, mortgages and security interests, including,
without limitation, any amounts paid in settlement, attorney's fees and expenses, and
costs and expenses of defense by counsel selected by and under the exclusive direction of
P4.
15.
Notices. Any notice required or permitted to be given under this Agreement shall
be in writing and shall be sufficiently given if delivered in person or if deposited in the
United States mail, postage prepaid for mailing by registered or certified mail, addressed
as follows:

If to P4,
addressed to:
P4 Production LLC
P.O. Box 816
Soda Springs, Idaho 83276
Attention: Plant Manager

If to WGI,
addressed to:
Washington Group International, Inc.
91 South Main
Soda Springs, Idaho 83276
Attention: Operation Manager

or to such other address as may be specified from time to time in a written notice given by
such party. Both parties agree to acknowledge in writing the receipt of any notice
delivered in person.
16.
Independent Contractor. WGI is and shall always remain an independent
contractor in its performance of this Agreement. The provisions of this Agreement shall
not be construed as authorizing or reserving to P4 any right to exercise any control or
direction over the operations or activities of WGI in connection with this Agreement, it
being understood and agreed that the entire control and discretion of such operations and
activities shall remain with WGI. Neither party to this Agreement shall have any
authority to employ any person as agent or employee for or on behalf of the other party
for any purpose, and neither party to this Agreement nor any other person performing any
duties or engaging in any work at the request of such party shall be deemed to be an
employee or agent of the other party to this Agreement.
17.
Confidential Information. WGI shall treat as P4's confidential property and not
use or disclose to others during or subsequent to the term of this Agreement, any
information (including, without limitation, any technical information, experience or data)
regarding P4's plans, programs, plants, processes, product, costs, equipment, operations
or customers which may come within the knowledge of WGI or its employees, agents,
representatives, or, subject to paragraph 18, assigns or subcontractors, in the performance
hereof or which may be developed by WGI in the course of performance hereof without
in each instance securing the prior written consent of P4. Nothing herein, however, shall
prevent WGI from disclosing to others or using in any manner information that WGI can
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prove:
(a)
has been published and has become part of the public domain other than
by acts or omissions of WGI or its employees, or
(b)
has been furnished or made known to WGI by third parties (other than
those acting for or on behalf of P4) as a matter of right and without restriction on
disclosure, or
(c)
was in WGI's possession at the time it entered into this or any other prior
Agreement and which was not acquired by WGI directly or indirectly from P4, its
employees or its agents.
WGI shall disclose information regarding this Agreement only to those of its employees
who have a need to know and are directly connected with the performance hereof, and
shall also, upon request by P4, cause such persons involved in the performance hereof as
P4 designates to sign individual secrecy agreements in a form satisfactory to P4.
18.
Assignment. This Agreement and all of the terms and provisions hereof shall
inure to the benefit of and be binding upon the parties hereto and their respective
successors and assigns; provided, however, that WGI may not assign or otherwise transfer
its rights or subcontract or otherwise delegate its performances hereunder (whether
voluntarily or involuntarily or by operation of law or otherwise) without prior written
consent of P4, and any assignment, transfer, subcontracting or delegation without such
consent shall, at P4's election, be void. Subcontracting or supply arrangements with
affiliates of WGI shall be based on aiin's length transactions, except that P4 shall be given
the full benefit of any reduction in such terms which may result from an affiliate's
association with WGL
19.
Miscellaneous. The validity, interpretation and performance of this Agreement
and any dispute connected herewith shall be governed and construed in accordance with
the laws of the State of Idaho. This Agreement constitutes the full understanding of the
parties, a complete allocation of risks between them and a complete and exclusive
statement of the terms and conditions of their agreement; and all prior negotiations,
dealings, understanding and agreements, whether oral or written, are hereby superseded
and merged into this Agreement. No conditions, usage of trade, course of dealing or
performance, understanding or agreement purporting to modify, vary, explain or
supplement the terms and conditions of this Agreement shall be binding unless hereafter
made in writing and signed by the party to be bound, and no modification shall be
effected by the acknowledgment or acceptance of purchase order, shipping instructions or
other forms containing terms or conditions at variance with or in addition to those set
forth herein. If any term or provision of this Agreement or any application thereof shall
be determined to be invalid or unenforceable, the remainder of this Agreement or any
other application of such term shall not be affected thereby. No waiver by either party
with respect to any breach or default or of any right or remedy and no course of dealing,
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shall be deemed to constitute a continuing waiver by any other breach or default or of any
other right or remedy, unless such waiver be expressed in writing and signed by the party
to be bound. The section headings in this Agreement, are inserted for convenience only
and are in no way to be construed as part of this Agreement or a limitation of the scope of
the particular sections to which they refer. The provisions of Section 5, 7(d), 7(e), 10,
13, 17, and 18 shall survive the expiration or any termination of this Agreement.
IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed
by their duly authorized representatives as of the day and year first above written.

and

WGI, INC.

u:\$tenrn\private\dekulb\legal\chem\cheml 40\08090 l
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EXHIBIT "A"
EQUIPMENT RENTAL RA TES* INCLUDING OPERA TOR AND FUEL FOR
CALENDAR YEAR 2001

Crawler Tractors:

per hour

International TD 25 Dozer w/ Ripper
CAT D-9 Dozer w/o Ripper
CAT D-9 Dozer w/ Ripper
CAT D-8 Dozer w/ Ripper
CAT D-6 Dozer w/o Ripper

$121.30
$124.32
$130.40
$106.15
$90.96

Loaders and Backhoes:
$174.58
$256.53
$116.72
$48.53
$80.34

International H-400 10 CY Loader
CAT 992 13 CY Loader
CAT 988 6.5CY Loader
John Deere Backhoe
Atlas Backhoe

Rubber Tired Dozers:
CAT 834 Wheeled Dozer
CAT 824 Wheeled Dozer

$121.30
$112.20

Other Equipment
$62.17
$163.35
$57.59
$242.57

CAT 14 Patrol
50 Ton Haul Truck
Water Truck 3000 Gal. Capacity
IR Air Trac Drill w/ Compressor

*Rental rates are for the equipment listed or similar equivalent units. The
rental rates above represent rental rates for the equipment listed with
operator, fuel, lubricants, etc. All rates are per hour except as otherwise
indicated.
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EXHIBIT "B"
EQlJIPME~1

LEASE/RENTAL RA TES*
FOR CALENDAR YEAR 2001

Crusher Plant No. 1 (Primary)

$125.83

Crusher Plant No. lA (SeWGiry)

$503.32

Crawler Tractors:
International TD 25 Dozer w/ Ripper
CAT D-9 Dozer w/o Ripper
CAT D-9 Dozer w/ Ripper
CAT D-6 Dozer w/o Ripper

$81.70
$83.89
$89.88
$59.92

Loaders and Backhoes:
International H-400 IOCY Loader
CAT 992 13CYLoader
CAT 988 6.5CY Loader

$125.83
$200.74
$83.89

Other Equipment:
CAT 14 Patrol
50 Ton Haul Truck
Water Truck 3000 Gal Capacity
IR Air Track Drill
Compressor
Powder Magazine
Office Trailer
Shop
Welders
Pickup Trucks

$47.94
$119.85
$29.97
$35.94
$71.91
$179.77 per month
$179.77 per month
$359.52 per month
$9.56
$6.00

*The rental rates above represent rental rates for the equipment listed without operator,
fuel, or other lubricants. All rental rates are per hour except as otherwise indicated.
Rental rates are for the equipment listed or similar equivalent units.
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R\G\~JAL
ADDENDUM TO
QUARTZITE AGREEMENT
THIS ADDENDUM ("Addendum") is intended supplement, and, where applicable, amend
the provisions of the Quartzite Agreement by and between P4 Production LLC ("P4") and
Washington Group International, Inc. ("Washington") successor to and doing business as Conda
Mining, Inc., dated September 24, 2001. The term "Agreement" shall mean the aforesaid Quartzite
Agreement as amended and modified by this Addendum. In the event of any conflict,
inconsistency, or ambiguity between the terms and provisions of this Addendum and those of the
Agreement, the terms and provisions of this Addendum shall govern. Any references below to
sections, paragraphs, and subparagraphs refer to the sections, paragraphs, and subparagraphs of the
Agreement. Capitalized terms used but not defined in this Addendum shall have the meaning
provided in the Agreement as originally written.
The following shall be added after section "19 Miscellaneous."

23. Silica Sand Processing Facility.
(a) Location. During the term of this Agreement Washington may construct, maintain, and
operate a silica sand processing facility (the "Facility") on behalf of Silicon International Ore, LLC
("SIO"). The Facility is to be located at the Northeast comer of P4's property at the Quarry as more
specifically identified on Addendum Exhibit 1, attached hereto and incorporated herein by this
reference (the "Facility Site"). The Facility shall be used solely to process and bag silica sand
obtained from the product of the sand screw currently being used in the reject circuit, or reject sand
stockpile, at the Plant and for no other purpose.
(b) Facility Construction. Washington shall be responsible for all fees, taxes, utilities, costs,
and expenses to manage, construct, maintain, insure, and operate the Facility. P4 shall, however,
have the right to review and approve all equipment and buildings that will be operated or
constructed at the Facility Site. Washington shall obtain such review and approval in writing from
P4 prior to the commencement of any construction or the installation of any equipment. Upon
termination of the Agreement, Washington shall remove all equipment and buildings from P4's
property within 120 days unless P4 agrees to purchase such equipment or buildings from SIO.
( c) Operating Hours. The facility shall operate during the nonnal business/operating hours
of the Quarry and Plant. The Facility may, however, operate on a year-round basis, provided
Washington pays any excess costs incurred by P4 that are attributable to the operation of the
Facility. P4 and Washington shall meet and discuss any such excess costs as soon as either party
becomes aware that they will be incurred. In any event, P4 shall not be required to subsidize the
year-round operation Facility.
( d) Royalty. Washington shall pay a royalty to P4 per ton of finished silica sand product
sold by SIO according to Appendix A, which shall be updated by mutual agreement annually or
when a new product/market is identified. Title to silica sand sold by SIO shall pass directly from P4
to SIO upon processing by the Facility, subject to payment of royalty hereunder. In addition,
Washington shall pay a mutually agreed royalty to P4 for finished silica sand product used by
Washington in activity unrelated to the Plant. A copy of the initial agreed to royalties is attached
hereto as Appendix A. Washington shall be responsible for keeping track of and accounting to P4
for all silica sand sold/used. Within thirty (30) days after the end of each calendar month during the
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term of this Agreement, Washington shall pay to P4 all royalties due under tl:iis Agreement.
\Vashington shall keep for two (2) years from the date of payment of royalties hereunder complete
and accurate records in sufficient detail to allow the royalties accruing hereunder to be determined
accurately. P4 shall have the right for two (2) years after receiving any report or statement with
respect to royalties due and payable hereunder to appoint at its expense an independent certified
public accountant to inspect the relevant records to verify such report or statement. If P4's
inspection discloses an error (against P4) of ten percent (10%) or more in the calculation of
royalties due P4, then Washington shall pay P4 1.5 times the amount of such error plus P4's cost to
have the independent certified public accountant inspect the relevant records to verify Washington's
report or statement.
(e) Indemnity. Washington's obligations under Section 12 (Indemnification) and Section
13 (Insurance) of this Agreement shall extend to and include any activity, duty or obligation related
to the Facility and the handling, sale, or delivery of the silica sand by Washington, Washington's
customers, or any third party, as long as Washington operates the Facility.
(f) Third Party Contracts. Washington anticipates entering into one or more contracts with
Silicon International Ore, LLC ("SIO") related to the financing, construction, operation and
ownership of the equipment and building for the silica sand processing facility, as well as payment
of the royalty for the processed silica sand. Any such contracts shall require SIO to enter into a
secrecy agreement as provided by Section 20 of this Agreement. Further, SIO shall be required to
indemnify, hold harmless, and defend P4 from and against any and all claims, demands, actions,
suits, losses, damages, costs and expenses from any SIO employees or third party involved in the
processing, handling, sale, or delivery of the processed silica sand and SIO shall name P4 as an
additional insured on any policy of insurance related to the Facility or its operation. SIO shall be
required to keep records and allow inspection thereof by P4's accountant in accordance with the
requirements of paragraph (d) above.

All other provisions in this Agreement, to the extent consistent with the foregoing
Addendum, are hereby ratified, and shall remain unchanged.

IN WITNESS WHEREOF, the Parties hereto have executed this Addendum as of the lfil
day of March 2002.
WASHINGTON GROUP INTERNATIONAL, INC.;

By~~
Title:

~ , ? \>if LL(~

Title:

U:\$tearn\private\kck\chem.\quart.zite agr wash group
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1 2002

Product

Nominal Size

Market

Volume

FOB Soda Springs

SIO Price $/ton
Delivered

Monsanto Royalty

Oversize

-1/4 X +10rn

Developing

250+ tpm

$20.00

$37.00

$3.00

Refractory Brick

-1/4 X +10m

Utah Refractories

500 tpm

$13.00

$30.00

$3.00

Traction Sand

-10m X +25M

UTA

<10 tpm

$70.00

$90.00

$6.50

Conductivity (Grout)

-25m

GEO Pro

150 tpm

$76.00

$115.00

$6.00

Fiberglass

-25m

Owens Corning

200 tpm

$27.50

$47.50

$3.25

Foundry

-25m

Porter Warner

50 tpm

$40.00

$65.00

$6.00

Sand Blasting

30m X 50m

Blast Spray

50 tpm

$48.00

$68.00

$3.50

Wet Jet Media

-25 m X +80m

Numerous

100 tpm

$150.00

$195.00

$13.00

SIO Price $/ton

;J74Tl:LC

N

By~fv\Me~~
Title:

.

#

P. L1=.J::.~/______

SIO Mix Royalty 4/"19/2002 1:37 PM

WASHINGTON GROUP INTERNATIONAL

By:._~~~~---

Title:. _ _=f)_,_f_:cfU~,_,__Ti-""t6;t_=-.:.=.::J:__H'P--'---~...::..__::_4-'--"'(9"-'t;:;.=-~(',.______ __
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Appendix A
Effective September 1, 2003

Appendix A
Addendum to Quartzite Agreement
This Appendix A to the Addendum to the Quartzite Agreement establishes the following effective
September 1, 2003:
Approved (Sand) Products
Traction Sand (Light and Heavy Rail)
Conductivity (Grout)
Asphalt
Fiberglass
Sand Blasting
Recreation Sand (Volleyball Courts, Tennis Courts, etc.)
Play Sand
Golf Course
Stucco
Foundry
e
Oversize
e
Refractory Brick
Water Jet Media
Synthetic Turf Sand

New Markets - SiO must receive written approval from Monsanto prior to selling into any new
market not specifically outlined above.
Volumes - Monsanto will make available sufficient feed sand to allow SIO to sell up to 25,000
tons per year of product sand into the above markets as can be processed as currently permitted
by the Addendum, operating permits and facility capabilities (e.g. equipment, water, power, etc.).
(.t:!ote: this volume equates to about a 50% annual growth rate of SIO products from 2003 to 2007).

Royalties - Beginning September 1, 2003; royalties will be paid to Monsanto as follows (on a per
ton of finished silica sand product basis):
September 1, 2003
January 1, 2004
January 1, 2005
January 1, 2006
January 1, 2007
Approvals
P4 Production LLC

to
to
to
to
to

December 31,
December 31,
December 31,
December 31,
December 31,

2003
2004
2005
2006
2007

~

Byg,wJ-wl.~

Title·

\L?.

(Lr l-. L. c

Washinaton Group lnternati~

/

By:9/~~
Title:

() f-PL,,f-- flOIGS

ff!AJr.-lf9y;::J,<_

$3.35/ton
$3.45/ton
$3.55/ton
$3.65/ton
$3.75/ton
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ADDENDUM TO
QUARTZITE AGREEMENT
THIS ADDENDUM ("Addendum") is intended supplement, ai.1d, where applicable, amend
the provisions of the Quartzite Agreement by and between P4 Production LLC ("P4") and
Washington Group International, Inc. ("Washington") successor to and doing business as Conda
Mining, Inc., dated September 24, 2001. The term "Agreement" shall mean the aforesaid Quartzite
Agreement as amended and modified by this Addendum. In the event of any conflict,
inconsistency, or ambiguity between the terms and provisions of this Addendum and those of the
Agreement, the terms and provisions of this Addendum shall govern. Any references below to
sections, paragraphs, and subparagraphs refer to the sections, paragraphs, and subparagraphs of the
Agreement Capitalized terms used but not defined in this Addendum shall have the meaning
provided in the Agreement as originally written.
The following shall be added after section "19 Miscellaneous."
23. Silica Sand Processing Facility.
(a) Location. During the term of this Agreement Washington may construct, maintain, and
operate a silica sand processing facility (the "Facility") on behalf of Silicon International Ore, LLC
1
(' SIOn). The Facility is to be located at the Northeast comer of P4's property at the Quarry as more
specifically identified on Addendum Exhibit l, attached hereto and incorporated herein by this
reference (the "Facility Site"). The Facility shall be used solely to process and bag silica sand
obtained from the product of the sand screw currently being used in the reject circuit, or reject sand
stockpile, at the Plant and for no other purpose.

(b) Facility Construction. Washington shall be responsible for all fees, taxes, utilities, costs,
and expenses to manage, construct, maintain, insure, and operate the Facility. P4 shall, however,
have the rightto review and approve all equipment and buildings that will be operated or
constructed atthe Facility Site. Washington shall obtain such review and approval in writing from
P4 prior to the commencement of any construction or the installation of any equipment. Upon
termination of the Agreement, Washington shall remove all equipment and buildings fromP4's
property within 120 days unless P4 agrees to purchase such equipment or buildings from SIO.
(c) Operating Hours. The facility shall operate during the normal business/operating hours
of the Quarry and Plant. The Facility may, however, operate on a year-round basis, provided
Washington pays any excess costs incurred by P4 that are attributable to the operation of the
Facility. P4 and Washington shall meet and discuss any such excess costs as soon as either party
becomes aware that they will be incurred. In any event, P4 sha11 not be required to subsidize the
year-round operation Facility.

(d) Royalty. Washington shall pay a royalty to P 4 per ton of finished silica sand product
sold by SIO according to Appendix A, which shall be updated by mutual agreement annually or
when a new product/market is identified. Title to silica sand sold by SIO shall pass directly from P4
to SIO upon processing by the Facility, subject to payment of royalty hereunder. In addition,
Washington shall pay a mutually agreed royalty to P4 for finished silica sand product used by
Washington in activity unrelated to the Plant. A copy of the initial agreed to royalties is attached
hereto as Appendix A. Washington shall be responsible for keeping track of and accounting to P4
for ail silica sand sold/used. Within thirty (30) days after the end of each calendar month during the
Page 1 of2

term of this Agreement, Washington shall pay to P4 all royalties due under this Agreement.
Washington shall keep for two (2) years from the date of payment of royalties hereunder complete
and accurate records in sufficient detail to allow the royalties accruing hereunder to be determined
accurately. P4 shall have the right for two (2) years after receiving any report or statement with
respect to royalties due and payable hereunder to appoint at its expense an independent certified
public accountant to inspect the relevant records to verify such report or statement. If P4's
inspection discloses an error (against P4) of ten percent (10%) or more in the calculation of
royalties due P4, then Washington shall pay P4 1.5 times the amount of such error plus P4's cost to
have the independent certified public accountant inspect the relevant records to verify Washington's
report or statement.
(e) Indemnitv. Washington's obligations under Section 12 (Indemnification) and Section
13 (Insurance) of this Agreement shall extend to and include any activity, duty or obligation related
to the Facility and the handling, sale, or delivery of the silica sand by Washington, Washington's
customers, or any third party, as long as Washington operates the Facility.
(f) Third Party Contracts. Washington anticipates entering into one or more contracts with
Silicon International Ore, LLC ("SIO") related to the financing, construction, operation and
ownership of the equipment and building for the silica sand processing facility, as well as payment
of the royalty for the processed silica sand. Any such contracts shall require SIO to enter into a
secrecy agreement as provided by Section 20 of this Agreement. Further, SIO shall be required to
indemnify, hold harmless, and defend P4 from and against any and all claims, demands, actions,
suits, losses, damages, costs and expenses from any SIO employees or third party involved in the
processing, handling, sale, or delivery of the processed silica sand and SIO shall name P4 as an
additional insured on any policy of insurance related to the Facility or its operation. SIO shall be
required to keep records and allow inspection thereof by P4's accountant in accordance with the
requirements of paragraph (d) above.

All other provisions in this Agreement, to the extent consistent with the foregoing
Addendum, are hereby ratified, and shall remain unchanged.

IN WITNESS WHEREOF, the Parties hereto have executed this Addendum as of the 1st
day of March 2002.
WASHINGTON GROUP INTERNATIONAL, INC.;

By:~~
Title:
U:\Slcarn\private\kek\chem.\quartzitc agr wash group
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Nominal Size

Market

Volume

SIO Price $/ton
FOB Soda Springs

SiO Price $/ton

Product
Oversize

-1/4 X +10m

Developing

250+ tpm

$20.00

$37.00

$3.00

Refractory Brick

-1/4 X +10m

Utah Refractories

500 tpm

$13.00

$30.00

$3.00

Traction Sand

-·1 Orn X +25M

UTA

<10 tpm

$70.00

$90.00

$6.50

Conductivity (Grout)

-25m

GEO Pro

150 tpm

$76.00

$115.00

$6.00

Fiberglass

-25m

Owens Corning

200 tpm

$27.50

$47.50

$3.25

Foundry

-25m

Porter Warner

50tpm

$40.00

$65.00

$6.00

Sand Blasting

30m X 50m

Blast Spray

50 tpm

$48.00

$68.00

$3.50

Wet Jet Media

-25 m X +80m

Numerous

100 tpm

$150.00

$195.00

$13.00

Monsanto Royaltv:

WASHINGTON GROUP INTERNATIONAL

By:._~~~~-Title:._ _-""fJ....1.(i--'{f)(A:=_,__,_0..;_;:lCJ';t...=:::...J___:ff7-_:_.:~:.......:::...__;f4.'-=f!,--"'-(;::.-''(~--

SIO Mix Royalty 4/19/2002 i :37 PM
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Appendix A
Effective September 1, 2003

Appendix A
Addendum to Quartzite Agreement
This Appendix A to the Addendum to the Quartzite Agreement establishes the following effective
September 1, 2003:

Agproved (Sand) Products
" Traction Sand (Light and Heavy Rail)
• Conductivity (Grout)
Asphalt
Fiberglass
Sand Blasting
Recreation Sand (Volleyball Courts, Tennis Courts, etc.)
Play Sand
Golf Course
• Stucco
Foundry
• Oversize
Refractory Brick
Water Jet Media
Synthetic Turf Sand

New Markets - SiO must receive written approval from Monsanto prior to selling into any new
market not specifically outlined above.
Volumes- Monsanto will make available sufficient feed sand to allow SIO to sell up to 25,000
tons per year of product sand into the above markets as can be processed as currently permitted
by the Addendum, operating permits and facility capabilities (e.g. equipment, water, power, etc.).
(Note: this volume equates to about a 50% annual growth rate of 810 products from 2003 to 2007).

Royalties - Beginning September 1, 2003; royalties will be paid to Monsanto as follows (on a per
ton of finished silica sand product basis):
September 1, 2003
January 1, 2004
January 1, 2005
January 1, 2006
January 1, 2007

to

December 31, 2003
December 31, 2004
December 31, 2005
December 31, 2006
December 31, 2007

to
to
to

to

Approvals
P4 Production LLC

~fl

J.-

By:S?~ ~

Title:

\J.7. ?t.r

i-·L.C'

Washington Group lnternati~

/

By:(2fl//~
Title:

{!)

f.;:;,tPj- flOJc,l

lf/Attt-lf.7?7,C

$3.35/ton
$3.45/ton
$3.55/ton
$3.65/ton
$3.75/ton

MASTER AGRER
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THIS AGREEMENT made and into with effect for all purposes as of December 1, 2000,
by and between Silicon International Ore, LLC, P.O. Box 711628, Salt Lake City, Utah,
84171, a limited liability company (hereinafter "Company") and Washington Group
International, Inc., 720 Park Blvd, Boise, Idaho, 83729, a Ohio corporation (hereinafter
"Contractor" or "Supplier").
WITNESSETH:
Whereas, Contractor desires to offer to sell on a continuing basis silica sand and
various services ("Products/Services") as may be selected from time to time by
Company; and
Whereas, to avoid repetitive negotiations, the parties desire to enter into this
agreement establishing the terms and conditions of sale which will be applicable to the
transactions between the parties.
Now, therefore, in consideration of the representations, warranties, covenants and
agreements hereinafter set forth, the parties agree as follows:
1.

Agreement. During the term of this Agreement, Contractor will provide to
Company silica sand and/or services as defined herein or as may be set forth in
amendments or change orders which may be agreed to from time to time, in
accordance with the terms and conditions of this Agreement.

2.

Controlling Document. Unless otherwise agreed to in writing by both parties,
this Agreement shall apply to all purchase orders, or other written
communications or agreements between the parties (including, but not limited to
Work Orders between the parties dated either before or after this agreement).

3.

Scope and Payment. Contractor agrees to supply to Company a portion of the
silica sand within its control and produced at its project site, Monsanto Silica
Quarry, 1973 Government Dam Road, Soda Springs, Idaho, 83276 (the "Project
Site"). Contractor makes no representation or warranty as to the quantity or
quality of silica sand available. Contractor agrees, to obfain all permits necessary.
to construct and operate the processingplant(the"Facility"). Company agrees to.
construct a reasonable Facility to house the processing operations.
Company agrees to pay Contractor on a time and materials basis for all design and
permitting services provided for the Facility and related operations as set forth in
Exhibit A, within 30 days of Contractor's submission of its invoice. Company
agrees to pay all costs and expenses associated with procurement of supplies for,
and construction of, the Facility, to include the concrete foundation. Company
agrees to remove all process equipment, the foundation, and all buildings
associated with the Facility, within 120 days of contract termination, or sooner if

~xD
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required by the Monsanto Company, or Contractor if Company, the Monsanto
Company, or Contractor terminates the operations, unless Contractor reaches an
agreement, with Company, to purchase part, or all, of the Facility. In addition, the
Company will provide adequate insurance and indemnities for the benefit of
Contractor and Monsanto Company, 1853 Highway 34, P.O. Box 816, Soda
Springs, Idaho 83276 ("Owner"). Contractor grants Company, and its agents, the
rights to construct and access the building. Company agrees to provide all
necessary plant equipment to dry, screen and bag the silica sand. All equipment
and buildings that will be operated or constructed at the Facility site will be
reviewed and approved by Owner prior to installation.

,~f'Comp~ny agrees ~o pay Contractor on a time ~nd mat~rials basi~ .for installation:
;; operation and mamtenance of Company's equipment m the Fac1hty as set forth m
Exhibit A. The parties shall mutually agree after one year of operations whether
to continue on a time_ and materials basis or whether to use another method of
payment calculation. ,
Company agrees to pay a fee per ton which includes Owner's royalty fee, as set
forth in Exhibit A. If Contractor's royalty rate increases due to Owner's increase
in its royalty fee, Company agrees that its' fee shall increase at the same rate and
at the sarrie time as such increase shall occur. In addition, Company agrees to pay
any excess costs incurred by Owner, which are passed through to Contractor, that
are attributable to the operation of the Facility. Contractor and Owner will meet
and discuss any excess costs as soon as either party becomes aware that such costs
will be incurred.
The parties agree that price adjustments shall be made annually in accordance
with the Consumer Price Index (CPI) All Urban Consumers, U.S. City Average,
All Items, Seasonally Adjusted. The parties agree that the prices shall be adjusted
for any increased costs for new or expanded government regulations which are
passed for regulatory compliance that Contractor must comply with, and this
adjustment shall correspond with the passage of such legislation or regulation.

agrees

'{~ontfa6for
fo dry~ screen and bagthe silica sand. Contractor will load the
bagged sand onto trucks provided by Company, at the Contract.or's Project Site.
The truck driver will certify the tonnage on the truck, and Contractor will prepare
a four-part bill oflading. The driver, Company, Contractor, and Owner will each
receive a copy of the bill of lading, and that bill of lading will provide proof of
possession of the Product by the Company, as well as serving as a basis for
royalty payments.

4.

Taxes. Unless Company provides Contractor with a valid tax exemption number
or resale certificate or as otherwise provided herein, Company shall pay directly
or reimburse Contractor for all sales and use taxes, however designated, which are
imposed on the sale of the Products/Services provided hereunder, or their use,
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excluding franchise taxes, personal property taxes and taxes based upon
Contractor's or Owner's income.
5.

Invoices. Contractor shall invoice Company for Products/Services on or after
Company's receipt of such Products and/or for Services on or after completion of
such Services, but no less than monthly. The invoice shall identify and show
separately quantities, any shipping charges, applicable sales or use taxes, charges
for time and materials and such other substantiating documentation or information
as may be reasonably required by Company from time to time.

6.

Delivery. Delivery terms shall be set forth in Exhibit A.

7.

Title and Risk of Loss. Title to the Products shall pass to Company upon
delivery of such Products to Company. Contractor shall bear the risk of loss of or
damage to any Products until delivery of the Product.

8.

Warranties. Contractor specifically disclaims any and all warranties, either
expressed or implied, in fact or by law, whether of merchantability or fitness
for a particular purpose or otherwise, with the exception that it will provide
Product in accordance with the specifications stated in Exhibit A and Contractor
warrants that it has all right, title and ownership interest and/or rights necessary to
perform under this terms of this Agreement.

9.

Indemnity. Contractor agrees to indemnify, defend and hold harmless Company
from and against any and all claims, causes of action, losses, liens, demands,
suits, liabilities, and costs related to or arising out of destruction of or damage to
any property of Company or others, or injuries, sickness or death of any person
caused by, arising out of or related, to Contractors operation or maintenance of
Company's equipment or Contractors performance of the Services hereunder.
Company agrees that this indemnity shall not extend to consequential, indirect or
special damages incurred by Company, nor shall this indemnity extend to any
environmental claims, causes of action, losses, liens, demands, suits, liabilities or
costs which are not the result of Contractor's negligence, gross negligence or
intentional misconduct.
Contractor covenants and agrees to take all reasonably necessary precautions to
prevent the occurrence of any injury to persons or damage to property during the
performance of the Services.
Company agrees to indemnify, defend and hold harmless Contractor and Owner
from and against any and all claims, actions, losses, demands, suits, damages,
liabilities, costs, and expenses from any Company, or third:::party, employees who
may be involved in the processing, handling, sale, or delivery of the Product or
third parties with whom Company may sell the Product, unless and only with
regard to Contractor, that such claims, causes of action, losses, demands, suits,
liabilities and costs are due to Contractors gross negligence or intentional
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misconduct. Company understands that silica sand and silica dust are
potentially hazardous substances and it assumes responsibility and liability
of the material once it takes possession. Company agrees to handle the material
in a commercially reasonable and prudent manner upon it taking delivery.
10.

Insurance. The parties will mutually agree as to the necessary insurance
coverages to be provided according to the nature of the work or services being
performed. Certified copies of insurance policies required to be procured by a
party shall be furnished to the other party upon request. Policies shall be
purchased only from insurance companies that are authorized to do insurance
business through a resident agent in the State of execution of the Vv ork. Policy
deductibles shall be for the account of the negligent party if applicable, otherwise
each party shall be responsible for their own policy deductibles. Company shall
name Owner as an additional insured on any policy of insurance related to the
silica sand processing facility or its operation.
Contractor agrees to maintain insurance coverage in the amounts and to the extent
set forth in its contract with the Owner and to maintain the statutory requirements
for workers' compensation insurance. Company agrees to maintain insurance on
the Facility.

11.

Term and Termination. This Agreement shall become effective as of the date
first written above and shall remain in full force and effect for a period of five
years, unless otherwise agreed in writing by the parties.
Company may terminate this Agreement for non-performance which is not cured
by Contractor within 30-days or such other reasonable time as the parties may
agree after written notice (the 30-day time period shall begin on the date
Contractor receives the notice) is given to Contractor of such non-performance.
Contractor shall be entitled to compensation earned by it prior to such
termination. Company may also terminate this Agreement for convenience upon
30-day written notice to Contractor of its' intent to do so. If Company terminates
for any reason, including an event of Force Majeure, prior to the expiration of five
years from the date that the Facility becomes operational, it agrees to pay
Contractor, in addition to compensation earned by it prior to such termination,
demobilization of Contractor's labor and equipment (demobilization costs shall
not be due in the event of Force Majeure termination), and to remove, at
Company expense, that portion of the Facility, and/or equipment, that is not
purchased by the Contractor.
Contractor may terminate this Agreement for non-payment of undisputed amounts
which are not cured by Company within 30-days of written notice (the 30-day
time period shall begin on the date Company receives the notice) to Company of
such non-payment. Contractor may also terminate this Agreement if its
Agreement with the Owner is terminated for any reason and with the same notices
as Contractor's Agreement is terminated with the Owner. Contractor may also
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terminate this Agreement upon 30-days written notice to Company if Contractor
is not able to obtain, with reasonable diligence, permitting for completion of the
Services, or federal, state, local or other regulations make performance of this
Agreement uneconomical or prohibitive.
12.

13.

Compliance with Laws. In performance of Services or the provision of Products
pursuant to this Agreement, Contractor shall comply with the requirements (in
effect at the time of performance of such Services) of all applicable laws, codes,
orders, rules, regulations and ordinances of any federal, state, county, local or
other governmental entity having jurisdiction over any part of the Products or
Services. This shall include, but not be limited to compliance with OSHA and
MSHA where applicable.
Confidentiality and Media Releases. The parties agree that in the course of
performance of their obligations pursuant to this Agreement, they may obtain
certain confidential and/or proprietary information regarding each other or the
Owner. The parties agree that all information communicated to one another, or
by or on behalf of Owner to the parties, whether before or after the effective date
of hereof, shall be and was received in strict confidence, shall be used only for
purposes of this Agreement and shall not be disclosed by either party without. the
prior written consent of the other party or Owner, except as may be necessary by
reason of legal or regulatory requirements beyond the reasonable control of the
other party. The parties agree for the duration of this Agreement and for a period
of three (3) years after termination of this Agreement, to hold such information
confidential.
Except for any announcement intended solely for internal distribution by either
party or any disclosure required by legal or regulatory requirements beyond the
reasonable control of a party, all media releases, public announcements or public
disclosures (including, but not limited to, promotional or marketing material) by a
party to its employees or agents relating to this Agreement or its subject matter, or
including the name of a party or its affiliate, shall be coordinated with and
approved in writing (which approval may be withheld at a party's reasonable
discretion) by the other party prior to release thereof.
Company agrees to enter into a confidentiality agreement with Owner.

14.

Assignment. Either party may assign its rights and obligations hereunder to
another party with the written consent of the other party, which consent shall not
be unreasonably withheld.

15.

Severability. If any term or provision hereof or the application thereof to any
circumstance shall to any extent be invalid or unenforceable, the validity of the
remainder of the Agreement shall not be affected and such invalid or
unenforceable term or provision shall be deemed modified to the minimum extent
necessary to make such term or provision consistent with applicable law and, in
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its modified form, such provision shall then be enforceable and enforced. To the
extent permitted by applicable law, the parties hereto hereby waive any provision
of law which renders any term or provision hereof invalid or unenforceable in any
respect.
16.

Governing Law and Attorney Fees. This Agreement will be governed by and
construed in accordance with the laws of the State ofldaho, without giving effect
to the conflict of laws provisions thereof. Any suit, dispute, litigation, action,
claim and/or proceedings in connection herewith, the subject matter hereof or
between the parties hereto, will be brought, prosecuted and resolved solely and
exclusively in the courts of the State ofldaho or the United States District Court
ofldaho. Each party consents to the personal jurisdiction of the State ofldaho of
all actions, disputes, litigation, claims, suits, and/or proceedings arising out of this
Agreement or the subject matter hereof, whether based on tort, contract, warranty,
misrepresentation, fraud, or otherwise. The prevailing party shall be entitled to
reasonable attorney fees.

17.

Section Headings. The section headings in this Agreement are for convenience
and identification purposes only, are not an integral party of this Agreement and
are not to be considered in the interpretation of any part hereof.

18.

Notices. Wherever.a party is required or permitted to give notice to the other
pursuant to this Agreement, such notice shall be deemed given when delivered by
hand, sent by facsimile or air express for next day delivery, or mailed by certified
United States mail, return receipt requested, postage prepaid, and addressed as
follows:
In the case of Company:

Silicon International Ore, LLC
3636 Mclain Mountain Circle
Salt Lake City, Utah 84121
Attn: Tim Sullivan
Fax:
801-942-0665

In the case of Contractor:

Washington Group International, Inc.
P.O. Box 755
91 South Main
Soda Springs, Idaho 83276
Attn: John Rosenbaum
Fax: 208-547-3355

Either party may from time to time change its address for notification
purposes by giving the other party written notice of the new address and
the date upon which it will become effective.
19.

Independent Contractor. Contractor shall be fully independent in performing
the Services and shall not act as an agent or an employee of Company. Contractor
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shall be solely responsible for its employees, subcontractors and agents for their
compensation, benefits, insurance and taxes, if any. Contractor shall not have any
right or authority to make any representation or to assume or create any
obligation, express or implied on behalf of Company.
20.

21.

Force Majeure. If an event of Force Majeure shall occur, both parties shall be
released of their obligations hereunder for the duration of such event of Force
Majeure, except for the obligation for payments due and owing for
Products/Services rendered. An event of Force Majeure includes, fire, flood,
government intervention or embargo, labor disruptions not the fault of Contractor,
acts of god, acts of a public enemy, nuclear holocaust, epidemics, unusually
severe weather, difficulty of obtaining supplies, and failure of suppliers to deliver
which are not due to fault of Contractor. If an event ofForce Majeure continues
for more than 60 days, either party may terminate this Agreement upon 5 days
written notice to the other party.

Waiver. No waiver of or failure to enforce any term. ofthis Agreement shall
affect or limit a party's right thereafter to enforce and compel strict compliance
with every term.

IN WITNESS WHEREOF, the parties have each caused this Agreement to be signed and
delivered by its duly authorized officer or representative below.
COMPANY
By:

~~,Eg2(2L
Ko·sFRT EU Suu_1\J~A...1
(printed name)

·
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EXHIBIT A
1.

Product Specifications:

2.

Time and Materials Rates:
See Attachment #1 - Labor Rates for 2000
Supervisor will be on site whenever work is being performed. If work
being performed is exclusively SIO Sand Project, Supervisor will be billed
to SIO.
If additional Labor is requested that is not classified in
Attachment #1, rate will be agreed to prior to any work being performed.

See Attachment #2 - Equipment Rates for 2000 (unoperated)
If additional equipment is needed, rate will be agreed to before using.
Any equipment not on site for other uses will in€ur a one-time mobilization
charge.
Payment for the cost of materials furnished by Contractor for use in
performing the work will be based on the net cost to the Contractor plus a
12% mark-up. The net cost is to include delivery to the site. Vendor's
invoice shall accompany all billing.

3.

Payment Schedule:
All Time and Material work will be approved on a daily basis with monthly
billings. Silicon International Ore agrees Contractor billings are due and
payable within 30 days from receipt of Contractor's invoice.
Unit Price Items:
1)

Wash Screw Sand Delivery: 2000 Rate - $1.65 per wet
ton ( Future delivery systems, and rate, will be agreed to
prior to commencing delivery. )

2)

Royalty paid to be $13. 00 per ton without exclusive
agreement and $16. 00 per ton with exclusive agreement.
Exclusive
Royalty to be paid on finished Product Ton.
Agreement clause will be at sole discretion of owner,
Monsanto Company.
Determination of Exclusive
Agreement will be an agreement between owner and
Washington Group International, Inc.
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ATTACHMENT #1
LABOR HOURLY RATES FOR 2000

I CLASSIFICATION I

IH~:iyl

ENGINEER

$

49.77

SUPERINTENDENT

$

40.00

TECH 1

$

33.50

TECH2

$

32.00

TECH3

$

30.00

ATTACHMENT #2
EQUIPMENT HOURLY RATES WITHOUT OPERATOR FOR 2000

[

DESCRIPTION

FORK LIFT
560 LOADER

RUBBER TIRED BACKHOE
16G PATROL
D9N DOZER
PICKUP
40 TON CRANE
MECHANIC TRUCK (BARE)
WELDE A
SKID STEER LOADER
SERVICE TRUCK
185 COMPRESSOR

$ 18.00
$ 85.00
$ 35.00
$ 80.00
$ 115.00
$
7.00
$ 55.00
$ 10.00
$
3.50
$ 20.00
$ 12.00
$
3.50
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COI""<""FIDE7'"'Tf...A.LITY AGREEM:ENT
This Cortii.dentfolity Agreameim (".Agreement") .Is ::mtde and effective March:_, 2Cl00 by <md beiwoon
SilicDll int:r.ri.atlC!t"..al Ore (''Own~ and ks agents and :?4 ?.rodudtlori.. L.L.C. C'Reclpiant''), ~after individmilly
n:forrad 1.o as a·~ and colleatively re~ to M the "pan:if:s." This Ac:memllllt conol.'l!D.ll foe owner'B ew.1mrt:ion
of ih potantilll use of re-..Jpier:rt's qnartzri.e fines.
1. Confidential bl1o:nrrntion.

The Owner proposes lo Uisolose,.oertam of Jis confidential and propritl.!!l"'/ information., particularly wltb
rngmrl to Ownlilfs use of"fu.e qua."!Zlte fulem in its P\Ullne:ii; (the "Co.ufldentlal Wcmi'mclo.tl") to Reclplamt.
Confidenti.!!l !nfonrnm0J1 shall include il.IJ intetest., negotiati.cms, ojition ~1.gr~em1;~:itl!; purchase a;s:reement.a, and o'",lier
infmmatl.on rolab::rl to Re::iplant'~ quert..-ftc fi~.

Cont1de-roie.l ln!cn:mtmon nhal1 not inclutle l.nformo.tlo:o Wl:riob is or become:s publicly avttilabk wl'!hont
breill-Ch of thls Agreement by Recipient; ir; ri,gl:tlful!;:t niceived by Rccipic:nt vrithout obligations of oonfirlcnfiality; or
is or has been developed b;,i Redpient wirhout u.se of Confl.danrlal lnforrtiatlon or by btea.oh of th.ls Agreement.
2, Recipient's ObUg:atlomi.

Recipient awaes that the Confidentiai informa.tio:n ib to he cunsldered and ~d as ron:fidential and
proprl.etar;r of Owner, Rlllcipiant shall hold the ii11me ·m CC'llfidence, shall not use the Confidmitia l InfQrma!iD11 other
t11an fur the putpoSl'.:S of fa potential transe.o!lon wiili Own.or, tmd ifuM1 not disclose it to MY other pi::raon except as
authorize.cl by Owner.

'.3. Term.

The .obligmions of.lteciplerot he.rain sb!!ll be ~ti'll1;1 for two (:Z) years from m~ date Owner lrut discloses
any Conndentia1 Information to .R1'cipiimt )'Ul"$UEmt to this Agremmli: imtl fue obligation. nm tu ci:iscloae ahall not be
affeet.e!3 by blI!l.~, reoelvenfuip, usiSmnent, att!SObme:ttt or othl!lt" !ll'lliu."e ~duree.

'

Th.is Agreement sha.11 be ~o vrnied ·imd cons:trm:d in ar:ccirdlmi::e whlJ ~ l;;ws ofUtan and Recipient
con5ellw to the ex.ciuaive ju.isdiol.lon o:f the stare oou.Ms und U.S. foaeral. co!.l!'t!l 1ocli.l.erl there fur an:y -0.lai'iute aris"l.ng
out af thi• A~emt. This Agreement~ m'1 snpersedes all ~ und.etlitandlniµ or sgreomenrs on the
su bjeGL matt.or hmii:rt; Only~ i\lrther writing that. i"i; duly a;;e\::l.!l:ed by both pmies m2ff lnOl;iify this Aw-eement. If any
term of thU! A~ent U!l h.eld by 11 ol.ltlrt of eeimpetent.Juriadiction to bl3 iavalld or 'Ullenforoerai.lia, !Ji.en thia
Agroom!2"1lt, inclndlug all oftbe remain.log 1erms, will remaln in fulJ fa.roe lllui effect as \f such invalid or
unenforceable~ :had riover been 1ncluded. Bithm paey~ fu.!l.urr: tp .lz.l!list in any one or more instances u.po.n strict
. perfur:m2:111:::e by fue <ither 'PartJ' pf any of the temlll of tim Agrecm"ent shill\ not be cons.trued as a w11.iver of MY
coniln.uing or suh&equsnt fu.ii~ w pm-form or del.!!.>' in p!l'rfunnant;e of W1Y term hereof
IN WITNESS WFJEREOF, th~ ~Of; bavc r.:x.ecmeil this~ as of the date first above vvritwn.
OV"i7NE,R:

Sillcon. lnternational Ore
By:

R~~.M£-~

-

J'w,~Aa2d~
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Confidentiality Agreement
This Confidentiality Agreement (the "Agreement") is made effective as of December 19. 2000, by and
between:
P4 Production, L. L. C., a limited liability company organized and existing under the laws of Delaware,
having a principal place of business at 1853 Highway 34, Soda Springs, Idaho, USA ("P4"),
Monsanto, a Delaware corporation having its principal place of business at 800 North Lindbergh
Boulevard. St. Louis. MO 63167, and
Silicon International Ore, a limited liability company organized and existing under the laws or Idaho and
authorized to transact business in Idaho, having its principal place of business at 3636 McLain Circle. Salt
Lake City, UT and mailing address at P.O. Box 711628, Salt Lake City. UT 84171 ("SlO").
Whereas. P4 and Monsanto possess certain Confidential Jnfonnation related to their business operations in
Caribou County, Idaho, including, but not limited to information concerning their plans, programs. plants.
processes systems. products, costs, equipment, operations, or customers: and
Whereas, SIO possess certain Confidential Information related to its business operations, including. but
not limited to plans, programs, plants, processes, systems, products, costs, equipment, operations or
customers; and
Whereas. the parties may in the course of their business operations disclose to each other certain
Confidential Information for the purpose of evaluating the feasibility of certain business arrangements
involving the parties and Washington Group International;
THEREFORE, P4, Monsanto and SIO agree as follows:
I.

Each party undertakes and ae,rrees not to use another party's Confidential Information for any purpose
other than that stated above.

2.

Each party undertakes and agrees not to disclose the Confidential Information, or any part thereof.
to any person or entity other than the parties signing this Agreement without obtaining the other
non-disclosing party's prior written consent, unless disclosure of the Confidential lnfonnation is
required by law, rule, act, or order of any governmental authority or agency and then disclosure
shal I be made only after reasonable notice of such disclosure is given to the non-disclosing pa1iy.

3.

Each party agrees that it will make the other party's Confidential Information available only to those
of its employees who need to have access to it for the purpose stated above and will require, prior to
disclosure, that such employees execute a confidentiality agreement consistent herewith to the extent
legally pennissible.

4.

"Confidential lnfonnation" shall include all infonnation that is disclosed by either party to the other
party under this Agreement, except information which:
a)
b)

at the time of disclosure by the disclosing party to the receiving party is in the public domain:
after disclosure by the disclosing party to the receiving party enters the public domain through no
improper conduct on the part of the receiving party;

c)

prior to disclosure under this Agreement was already in the receiving party's possession without
limitation on disclosure to others; or
after disclosure under this Agreement is obtained by the receiving party from a third party who is
lawfully in possession of such infonnation, who is not subject to a contractual or fiduciary
relationship to the disclosing party with respect to such information, and who does not require
the receiving party to refrain from disclosing such infonnation to others.

d)

5.

This Agreement shall not by implication or othenvise be construed as granting a license to either
pany or as creating an obligation on the parties to enter into any other contractual relationship.

6.

This Agreement shall be governed by and construed in accordance with the lavvs of the State of Idaho,
USA.

7.

The obligations under this Agreement shall continue in force for ten (I 0) years starting from the date
of this Agreement and shall be binding on the legal successors of the parties.

8.

Upon the disclosing pariy's written request, but in any event not later than thirty (30) days from the
date of such request, the receiving party shall promptly return to the disclosing party all papers,
documents, and other items embodying the disclosing party's Confidential Information, including all
copies and notes of such papers and documents.

JN W1TNESS WHEREOF. the parties have caused this Agreement
duly authorized officers or representatives.

to

be executed in triplicate by their

P4 Production, L. L. C.

Silicon International Ore

By:

By:

Name: David W. Farnsworih

Name: Robe11 E. H. Sullivan

Title:

Title:

President

Dale:

December 19. 2000

Date:

Superintendent, Mineral Operations
LL, Ue...c.-c_.-J,_~ ?_,,., ~

Monsanto
Bv:
~

\

~~-~
«:::::>

Name: David W. Farnswo1ih
Title:

Superintendent, Mineral Operations

Date: ?J._,, (j L<'..-~l,_,_,.,... ~
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Washington Division

Decembe.r 28, 2007

Mr. Todd Sullivan
Silicon International Ore, LLC
3636 McLain Mountain Cir
Salt Lake City, UT 84121

Re: Expiration of Master Agreement
Dear Mr. Sullivan:
As you are aware, the Master Agreement between Washington Group International, Inc. ("Washington")
· and Silicon International Ore ("SIO"), dated December J, 2000 (the "Agreement"), expired pursuant to its tem1s
on December 1, 2005. Since the expiration of the Agreement, Washington and SJO have operated on a year-toyear basis with new pricing provided by Washington and accepted by SIO for 2006 and 2007.
Washington has evaluated its continued participation in the Agreement and has determined that it will not
propose new pricing for 2008, but rathet let the Agreement expire. Accordingly, this letter censtitutes notice to

SIO that the Agreeme·n.t will terminate effective January l, 1008. ·
Washington has not yerreceived a response from P4 Production LLC on whether or not they may have
any interest in purchasing all or part of the process equipment furnished by SIO, and the buildings associaletl with
SIO operations (the "SIO Property").
Washington is willing to provide assistance to SIO in the removal process of al! SIO Properly from the
Project Site.mi a "time and materials'.'. basis, and to Teasonab!y facilitate an orderly wind-up of SIO's operations.
Please advise me of SIO's anticipated timetable for the ret'novar of the SIO Property.

Initially capitalized terms used, but not defined, in this letter shall have the meaning ascribed to such
terms in the Master Agreement.
Thank you for your cooperation in this matter.

Sincerely,

Washington G oup International, Inc.

cc: Ken Hecker

Clayton Krall
Dan Wendell
Washington Group lntemalional is a
subsidiary of URS Corporation
7800 E. Union Ave .. Suite 100
Denver, CO 80237
Te!: 303.843.2647
Fax: 303.843.3042
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January 15, 2008

Mr. Todd Sullivan
Silicon International Ore, LLC
3636 Mc1ain Mountain Cir
Salt Lake City, UT 84121
Subject: Agreement for Services
Re:

December 28, 2007 letter to Todd Sullivan, from Steve Taylor, entitled "Expiration of Master
Agreement"

Dear Mr. Sullivan:
In the letter referenced above Washington Group International, Inc ("Washington") informed Silicon
International Ore ("SIO"), that the Master Agreement between us expired. Washington also stated that we
are willing to provide SIO with assistance in the removal of all SIO Property from the Project Site on a cost
reimbursable basis.
In order for Washington to provide SIO with assistance of the removal of its property we need to
have an agreement in place. Attached for SIO' s review and signature is an agreement for such services. We
ask that you please review and sign the attached agreement.
Also as you know the Master Agreement states that SIO will have 120 days from contract
termination, or sooner if required by Owner, to remove all process equipment, the foundation, and all
buildings associated with the Facility. We ask that you please forward Washington a demobilization
schedule. If you have any questions, please feel free to contact me, or Mr. Clayton Krall.
Initially capitalized terms used, but not defined, in this letter shall have the meaning ascribed to such
terms in the Master Agreement.
Sincerely,

cc: Ken Hecker
Clayton Krall
Dan Wendell

Washington Group International ls a
subsidiary of URS Corporation
7800 E. Union Ave., Suite 100
Denver, CO 80237
Tel: 303.843.2647
Fax: 303.643.3042

AGREEMENT FOR SERVICES
This Agreement (this "Agreement") is entered into, effective as of the 15th day of January, 2008
(the "Effective Date"), by and between Washington Group International, Inc., an Ohio corporation,
("Washington"), and Silicon International Ore, LLC, a Utah corporation ("SIO"). Washington and SIO
are each referred to herein as a "Party" and collectively as the "Parties."
WHEREAS, the Master Agreement between SIO ai1d Washington has expired, and Washington
has agreed to provide SIO with assistance in removing all of SIO's property on a cost reimbursable basis
from P4 Production LLC (the "Owner") Monsanto Silica Quarry, located in Soda Spring, Idaho (the
"Project");
NOW THEREFORE, in consideration of the foregoing and the promises and mutual covenants
hereinafter set forth, and other good and valuable consideration; the receipt and sufficiency of which is
hereby acknowledged, and intending to be legally bound hereby, the Parties agree as follows:
1. Washington shall proceed with the work described in Attachment A to this Agreement (the
"Services"), which have been mutually upon agreed by SIO and Washington.
2. SIO shall pay Washington for the Services in accordance with the payment te1ms set forth m
Attachment B to this Agreement.
3. Terms and conditions set forth in Attachment C are terms and conditions of this Agreement and are
incorporated herein by this reference.
4.
This Agreement shall terminate on the earlier of: (a) completion of the Services as agreed by SIO
and Washington, (b) reasonable written notice of termination for convenience by either SIO or
Washington, or (c) April 30, 2008. Upon termination of the Agreement, Washington shall have no further
obligation to perform any other work under this Agreement.
5.
The Parties hereto shall not assign their respective rights, interests or obligations under this
Agreement without the express written consent of the other Parties. This Agreement shall be binding
upon the Parties and their successors, permitted assigns, and legal representatives.
6.
The failure of any Party to enforce, at any time, any provision of this Agreement shall not
constitute waiver of such provision in any way or the right of such Party at any time to avail itself of such
remedies as it may have for any breach or breaches of such provision.
7.
This Agreement shall be governed by and construed in accordance with the laws of Idaho,
excluding any principles or provisions thereof, which would require the application of the laws of a
different jurisdiction. Any performance claim, controversy or dispute between the Parties to this
Agreement arising out of, or in connection with, this Agreement, or any breach hereof, shall first, upon
the request of any Party, be submitted to senior officers of the Parties responsible for this Agreement. In
the event that the senior officers cannot resolve a performance dispute within thirty (30) working days,
each Party, without further delay, shall have the right to have a binding decision rendered by a mutually
agreed upon third-party expert or in the case of contractual dispute, commence a legal proceeding in
court. In the event of litigation arising hereunder, the Parties agree that the venue for such litigation shall
be the Federal District Court located in Idaho.
8.
This Agreement is the complete Agreements between the Parties. No modification of this
Agreement shall be effective unless in writing and executed by the Parties to this Agreement.
Agreement between Washington and SIO
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9.
This Agreement may be executed in any number of counterparts, all of which taken together shall
constitute a single and complete Agreement.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the Parties have caused this instrument to be executed by their duly
authorized representatives to be effective as of the Effective Date.

Silicon International Ore, LLC

Washington Group International, Inc.

By:
Name:-------------

Title:-------------

Agreement between Washington and SIO
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ATTACHMENT A

TO
AGREEMENT
SCOPE OF SERVICES
Washington scope of Services includes:

SAFETY
All SIO staff will be required to comply with the safety requirements and substance abuse testing of
MSHA, Washington, and Owner.
OPERATIONS
Washington shall provide equipment and labor for the operation and/or removal of the SIO facility
according to the rates provided in Attachment B of the Agreement. The operation or removal of the SIO
facility shall include (but not limited to) bagging the sand, loading the sand, clean up of the facility,
maintenance of the facility, and disassembly of the facility. For the avoidance of doubt, Washington does
not have the employees on the Project with the technical capability of disassembling or demolishing
buildings, therefore this has been expressly excluded from Washington's Services.

Agreement between Washington and SIO
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ATTACHMENT B
TO

AGREEMENT
PAYMENT TERMS
Payment term will be monthly during the Agreement period, consisting of actual expenses and the fees
shown below:
"

In consideration for providing Services as specified in the Agreement, SIO shall pay Washington
for the cost of labor and equipment at the rates identified in Table 1, "Hourly Force Account
Rates", SIO shall pay a fee per ton for Owner's royalty, and a fee per ton for delivery as stated in
Table 2, "Royalty & Delivery Fees''.

"

SIO shall pay Washington for the cost of tools, and materials furnished or purchased by
Washington for use in performing the Services which will be on the net cost to Washington plus a
15% mark-up.

"

Washington shall render invoices twice monthly. Invoices will include the costs associated with
the Services performed the previous 2-week period. Payment terms will be l 00% net fifteen (15)
days from the date of the invoice on all invoiced amounts. SIO shall notify Washington within
five (5) business days after receipt of an invoice if it disputes all or some element of the invoice.
SIO and Washington shall promptly attempt to effect a resolution of any dispute.
Notwithstanding the foregoing, SIO shall pay the undisputed portion of any invoice. SIO may
withhold payment of only that portion of an invoice disputed by SIO in good faith until the
dispute has been resolved.

TABLE 1
Hourly Force Account Rates
Hourly Equipment Rates
$3.35
$3.99
$10.11
$10.20
$14.49
$22.02
$25.49
$26.62
$27.98
$29.64
$37.63
$63.66
$104.17
$132.22
$183.27
$186.12
$201.61
$239.14
$334.94
$742.44

Pressure Washer
Welder
Pickup
60 Ft Man lift
Skid Steer
Forklift
Mechanic Truck
Service Truck
40 Tn Crane
Prill Truck
RT Backhoe
Water Truck
Cat 14 Patrol
Cat 773 Haul Truck
Cat 988 Loader
Stacker
Cat 09 Dozer
IR DM45 Drill
Primary Crusher
Secondary Crusher
Hourly equipment rates do not include operator labor cost
Agreement between Washington and SIO
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Hourly Straight Time Labor Rates*
Leadman
Tech 1
Tech 2
Tech 3
Laborer

$48.28
$46.55
$44.28
$40.78
$36.30

*Straight time labor rate multiplied by 1.5 to calculate overtime labor rate

TABLE 2
Royalty & Delivery Fees
Royalty
Delivery

Agreement between Washington and SlO

$3.75 /ton
$1.92 /ton
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ATTACHMENT C
TO

AGREEMENT
TERMS AND CONDITIONS

RESPONSIBILITY FOR SERVICES
The Services performed by Washington's employee(s) shall be based on information and direction
furnished by SIO and Washington's ernployee(s) shall be entitled to rely upon such information and
direction as being correct, accurate and appropriate. Washington does not warrant any of it's employee's
skills, qualifications or suitability for providing the Services, the Services, or the outcome of the Services;
and neither Washington nor it employee(s) shall have any liability to SIO for injuries or alleged injuries to
persons (including death), or for damages or alleged damages to any property, including but not limited to
SIO's property, arising out of or in connection with Services. Washington makes no representation or
warranty as to the quantity or quality of silica sand available on the Project.
INDEMNITY
SIO agrees to indemnify, defend and hold harmless Washington, Owner and their respective parent
companies, affiliates, subsidiaries, consultants, agents, and subcontractors or suppliers of any tier, if any,
and any and all of their respective employees, officers, directors, including without limitation the
employees, (the "Indemnified Parties"), haimless from and against any and all claims, liabilities,
expenses, damages, losses, costs, judgments, demands, suits (including but not limited to reasonable
attorney's fees) of any kind or nature whatsoever whenever arising out ot: pertaining to, or in connection
with this Agreement and/or the Services, or any performance or nonperformance of any thereof,
Washington's employee(s)' performance under or in connection with this Agreement, or Washington's
making the Services available under this Agreement; regardless of whether based upon delay, contract,
warranty, tort, negligence, strict liability, error or omission, indemnity or otherwise. This indemnity shall
be enforced to the fullest extent permitted by law. sro shall include the foregoing indemnity obligations
in all professional services, construction and/or other contracts between SIO and any third parties that will
in any way be connected to the Project.
WAIVER OF CONSEQUENTIAL DAMAGES
Notwithstanding any other provision to the contrary in this Agreement, neither Washington, nor Owner,
their parent companies, affiliates, consultants, agents, and subcontractors or suppliers of any tier, if any,
nor any of their respective employees, officers, directors, shall be liable for any special, indirect, punitive,
exemplary, incidental, or consequential damages or damages arising from or in connection with SIO's
loss of actual or anticipated profits or revenues, loss by reason of shutdown, non-operation, or increased
expense of manufacturing or operation, loss of use, cost of capital, damage to or loss of property or
equipment of SIO, or claims of customers of SIO, regardless of whether due to or based upon delay,
contract, warranty, tort, negligence, strict liability, error or omission, indemnity or otherwise.
LIMITATION OF LIABILITY

Notwithstanding any other provision to the contrary in this Agreement, in no event shall the total
cumulative aggregate liability of Washington resulting from, arising out of or in connection with
the performance or nonperformance of any or all Services, whether based on delay, contract, tort,
negligence, strict liability, warranty, indemnity, error and omission or any other cause
whatsoever exceed ten percent (10%) of the amount paid Washington pursuant to the Services
provided under the Agreement. The remedies stated in the Agreement are SIO's sole and
exclusive remedies for any failure by Washington to comply with the obligations and SIO hereby
waives any right to assert a claim against Washington based on a legal theory that a remedy fails
of its essential purpose.
Agreement between Washington and S!O
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HAZARDOUS SUBSTANCES
SIO shall indemnify Indernnified Parties for any loss or liability sustained by Indemnified Parties to the
proportionate extent such loss or liability is associated with any such hazardous waste, toxic substance,
pollution or contamination, including but not limited to bodily injury (including death) to persons,
dan1age to property, disposal and replacement costs for contaminated equipment and materials, and
damage and/or loss of natural resources.
INSURANCE
Washington agrees to maintain insurance coverage in the amounts and to the extent set forth in its
contract with the Owner and to maintain the statutory requirements for workers' compensation insurance.
SIO agrees to maintain insurance on its property at the Project.
TERMINATION/SUSPENSION
SIO shall have the right to tenninate this Agreement for convenience prior to completion of the Services
after delivery of fifteen (15) days written notice to Washington, in which event, SIO shall pay
Washington all amounts due up to the effective date of termination. SIO's sole and exclusive right to
terminate Washington's performance of Services under this Agreement prior to the completion of such
Services is as provided in this section entitled "Termination/Suspension", and Washington's sole and
exclusive remedy for such termination shall be as provided m this section entitled
"Termination/Suspension".
SIO may, at any time, suspend performance for convenience of all or any part of the Services by giving
fifteen (15) days written notice to Washington. Such suspension may continue for a total cumulative
aggregate period of up to fifteen (I 5) calendar days after the effective date(s) of suspension during which
period SIO may request, in writing, Washington to resume performance of the Services. If, at the end of
said fifteen (15) day period, SIO has not required a resumption of the Services, that portion of the
Services which has been under such suspension may then at Washington's election be deemed by
Washington to have been terminated by SIO unless SIO and Washington have agreed in writing to a
further extension of the suspension period. Such termination shall be considered a termination for
convenience. In addition, SIO shall compensate Washington for any and all costs incurred during the
suspension period, which are attributable to such suspension.
ADDITIONAL PAYMENT TERMS

In the event Washington does not receive full payment within fifteen (15) calendar days from the
date of the invoice for such payment, Washington may at its sole discretion, at any time and from
time to time, suspend performance of any and all Services under this Agreement. Washington
shall be entitled to payment of any and all costs incurred as a result of such suspension before
resuming performance of the suspended Services under this Agreement.
In the event any payment is not received within fifteen ( 15) calendar days from the date of Washington's
suspension of this Agreement for non-payment, Washington may, at its discretion, terminate this
Agreement and immediately recover all monies earned to the date of the termination.

PRECEDENCE/SEVERABILITY
The terms and conditions of this Agreement shall prevail, notwithstanding any variance with any purchase
order or other written instrument submitted by SIO whether formally rejected by Washington or not. This
Agreement may be modified only by amendment when signed by each Party. In the event that any one or
more of the provisions of this Agreement shall be found to be illegal or unenforceable, the remaining
provisions of this Agreement shall remain in full force and effect, and such term or provision shall be
deemed stricken to the extent and in the jurisdictions necessary for compliance with applicable law. In
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the event of such illegality or unenforceability, the Parties shall also endeavor in good faith to amend this
Agreement so as to maintain the original intent hereof as closely as is then legally possible.
ENTIRE AGREEMENT

This Agreement constitutes the entire Agreement between the Parties and supersedes all proposals, oral
and written, and all communication between the Paiiies relating to this Agreement.
The provisions under the Articles for Responsibility of Services, Limitation of Liability, Waiver of
Consequential Damages and . Indemnity and any other provisions of this Agreement providing for
limitation of or protection against liabilities between the Parties hereto shall survive termination of this
Agreement and/or completion of the Services under this Agreement.

Agreement between Washington and SIO
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Washington Division

February 29, 2008
802~0177-out

Mr. Todd Sullivan
Silicon International Ore, LLC
3636 McLain Mou..ritain Cir
Salt Lake City, UT 84121

Subject: MSHA ID Number 1001735

Dear Mr. Sulliva..n.:
As you are aware, the Master Agreement between Washington Group
International, Inc ("Washington") and Silicon International Ore ("-SIO") was
terminated January 1, 2008 .. Due to the termination of this Agreement, It is no
longer reasonable for Silicon International Ore to operate under the Washin.gton
Group International MSHA ID Number 1001735.

If Silicon International Ore plans on continuing operations they will need to
attain their own MSHA IP Number by April 1st, 2008. If you have any questions
or concerns, please call me at our Soda Springs office (208) 547-3322.
Sincerely)

~/~

Mike Morgan
Safety Supervisor
URS Washington Division
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MONSANTO

.
.
1m2gme
_,

Mark W. Boswell
Assistant General Counsel
Direct: 314/694-3253
Fax: 314/694-2920
Mark.boswell@monsanto.cc1n

MONSANTO COMPANY
800 NORTH LINDBERGH BLVD

ST.

LOUIS, MISSOURI 63167

http:/ /www.monsanto.com

April 17, 2008
Mr. Todd Sullivan
Silicon International Ore, LLC
3636 McLain Mountain Circle
Salt Lake City, Utah 84121
Re:

End of Quarry Mining and Removal of Building and Equipment From Site

Dear Mr. Sullivan:
Silicon International Ore, LLC (SIO) has operated mining and bagging activities
at Monsanto's Silicon Quarry, 1973 Government Dam Road, Soda Springs, Idaho,
pursuant to contract with Washington Group International, Inc. (WGI). WGI was
authorized to contract for that work and obtain a royalty for the sand pursuant to a
contract with P4 Production, LLC (P4), a wholly-owned subsidiary of Monsanto
Company. Although the tenns of SO I's contract with WGI have terminated, from
various discussions and emails, Monsanto has learned that SOI may dispute this
termination. The rights and obligations for SIO to operate on the site were defined in the
contract SOI had with WGI (the "real contract") and not by any unheard of,
undocumented, imaginary agreement (the "phantom contract") between P4 or Monsanto
Company and SOI. At best, SOI merely had P4's permission to conduct activities at its
site. Any such permission is revoked pursuant to the terms of this letter.
SOI's contract to remove sand through WGI has been tenninated and expired, P4
and Monsanto Company have no interest in granting SOI any other permission to mine
and bag sand at the site. SOI's mining and bagging activities must cease after April 29,
2008. P4 and Monsanto will allow SOI and its representative reasonable access to its
equipment and buildings after that date until June 30, 2008, but only to inspect and
remove SOI's equipment and building from the site.
Please contact Jim Smith at the Soda Springs plant (208-547-4300) to arrange for
the removal of SO I's buildings and equipment by the June 30, 2008, deadline.
erely,

4Jc_{uc
kW. Bosweµ
Assistant General Counsel
cc:

Jim Smith
Steve Taylor

QUARTZIT.EREQUfilEMENTSCONTRACT
This Quartzite Requirements Contract (this agreement) dated effective as of May 15, 2000 is made and
entered into by and between SOLUTIA INC a Delaware Corporation ("Seller") and SJLICON
INTERNATIONAL ORE, an Idaho Limited Liability Company ("Buyer").
RECITALS

A. Seller operates a quartzite mine near Soda Springs Idaho known as the Solutia Soda Springs
Quartzite Mine ("Seller's "Mine.")
B. One byproduct of Seller's operation of Seller's mine are pieces of quartzite that are too small to be
used in Seller's business and are herein referred to as "Surplus Quartzite."
C. Processing this Surplus Quartzite, in accordance with Buyer's specifications, results in washed
quartzite between the sizes of .034" and .0092" hereinafter called the "Finished Product."
D. Seller desires to sell to Buyer and Buyer desires to purchase from Seller, the "Finished Product" as
required by Buyer in its business pursuant to the tenns of this Agreement
E. Buyer desires to sell the Finished Product to the Water Jet Cutting Media Market hereinafter
called the "Target Market." ·
F. Buyer desires to use the services of Conda :Mining Jnc. ("Conda") to process the Surplus Quartzite
into the Finished Product.
AGREEMENT

In consideration of the following recitals and the mutual promises contained herein the parties hereby agree
as follows:
1.
Covenants to Purchase and Sell. Buyer agrees that it shall at all times during the term of
this Agreement purchase from Seller all of the Finished Product required by Buyer in
connection 'With Buyer's business. Seller agrees that it shall at all times during the tenn of
this Agreement provide to Conda, as Seller's agent, Snrplus Quartzite for processing in
.amounts sufficient to result in Buyer receiving the Finished Product required by Buyer subject
to the limitations set forth in section 3. Seller agrees to sell the F:i!iished Product to Buyer
subject to the limitation set forth in section 3.
·
2.
·Price of Quartzite. During the term of this Agreement, Buyer sllall pay $
for each
ton of Finished Product required by Buyer and purchased from Seller. Buyer shall contract
separately with Conda for its services.
3.
·Limitation of Seller's Obligation. Seller ~all not be required to provide Surplus Quartzite
to Conda for processing or to sell to Buyer any Finished Product in excess of the amount of
Surplus Quartzite created from the operation of Seller's Mine. Seller shall have full discretion
to operate Seller's Mine at whatever level of production Seller may choose from time to time
without any liability to Buyer for creating a smaller amount of Surplus Quartzite than the
Buyer Requires.
4.
Exclusive Right. Seller grants Buyer the exclusive right to sell the "Finished Product" in the
"Target Jvfarket." Seller agrees that it shall not at any time during the tenn of this Agreement
sell any Finished Product, Surplus Quartzite, or other Quartzite produced by Seller, into the
Target Market either directly or indirectly; nor will it sell any 'Finished Product, Surplus
Quartzite, or other Quartzite to any person or entity other than Buyer or an affiliate of Buyer,
who directly or indirectly sells into the Target Market If Seller discovers that its quartzite is
being sold into the Target Market, it will immediately cease selling to the party that is
distributing this material directly or indirectly into the Target Market. However, Seller's
obligations under this section will cease if Buyer fails to meet the criteria described in section
5.
5.
Minimum Orders. Buyer agrees to order not less than the amounts shown below in order to
preserve its exclusive right to sell in the target market as set forth in section 4: 500 tons in
2000, 1000 tons in 2001, 2000 tons in 2002, 2500 tons in 2003, and 3000 tons in each year
thereafter. If Buyer fails to order these minimum amounts in any two consecutive years (on a
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cumulative basis based on aggregate purchases) Seller's exclusive remedy will be tennination
of its exclusivity obligations under section 4.
Real Estate. Seller agrees to provide for Conda, as agent of Buyer with a building and the
land necessary for processing the Surplus Quartzite at a rental rate of$
per
month. If the need for a larger building or additional land arises, Seller will have the right to
increase the monthly lease rate in accordance with the increased cost and burden thus placed
on Seller. Seller will also have the right to increase rental peyment __% per year.
Term. The term of this Agreement shall commence upon the effective date stated above and
shall continue until December 31, 2020.
Allocation of Risks. All Finished Product purchased by Buyer sball be FOB at Seller's
Mine.
Miscellaneous Provisions.
(a) This Agreement shall be governed by the laws of the State of Idaho in all respects
(b) Credit Terms for 1999 will be COD. Thereafter, credit will be extended to Buyer :in
accordance with Seller's standard credit practices.
(c) If either party is required to retain legal counsel to enforce this Agreement, with or
without the commencement of a fonnal legal action, such party shall be entitled to
recover its attorney's fees and costs from the breaclring party.
(d) The heading and captions herein are inserted for convenient reference only, and the same
sba:ll not limit or construe the paragraphs or sections to which they apply or otherwise
affect the interpretation hereof.
(e) This Agreement may be executed in any number of counterparts, by original or facsimile
signature, each of which sball be deemed an original, buta11 of which together shall
constitute one and the same instrument
(f) This Agreement contains the entire agreement and understanding of the parties with
respect to the subject matter hereof, and none of its tenns may be waived or modified
except by an instrument~ writing signed by the parties to be bound thereby.
(g) This Agreement shall be binding on the parties and their respective heirs, successors and
assigns.

6.

7.

8.
9.

.

.

.

rn WITNESS WHEREOF, the parties hereto have executed this Agreement to be effective for all
pmposes as of the date first written above.
SOLUTIA INC.
By: _ _ _ _ _ _ _ _ _ _ __
(Signature of Authorized Officer)

(Print Name and Title)

SILICON INTERNATIONAL ORE, LLC
By: _ _ _ _ _ _ _ _ __

(Signature of Authori.zed Officer)

(Print Name and Title)

SIO-MON001499

*

Silicon International Ore will be granted the exclusive right to market and sell your silica
in the narrow market that we are developing. Solutia would not sell its product directly
into this market, or sell to others who would directly or indirectly sell into tl:iis market.
o
In exchange for the exclusive right to sell into this market, Silicon International Ore
would commit to purchase a certain dollar amount of finished Solutia silica each year
(hereafter called the "exclusive minimum"). The exclusive minimum will be negotiated
in good faith after we have received more information.
e
This ex.elusive minimum will of course be relatively small in 2000, but will increase in
subsequent years. If we fail to purchase the exclusive minimum in two successive years,
then Solutia will be able to sell this product in this market if it so desires.
• The pilot project volume will depend on the bid. It would need to be completed within
the next 60 days or so. We anticipate that we will pay you a substantial part of the bid up
front and then will work closely with you and John during the run to determine the actual
costs. We would grant you a fixed profit percentage on the pilot with a hard ceiling on
the total amount to be paid. This pilot project will enable both of us to understand the.
true costs involved in the processing so that we will be able to accurately negotiate a
flexible price per ton for the future.
We are very excited about the potential. The initial amounts of ore will be small, but should grow
substantially as we continue to penetrate the market. The sources who have tested this material
for us are also excited and have already requested orders.
10.

Sales of Byproduct Quartzite Exclusive to Buyer. Seller agrees that it shall not, at any time
during the term of this Agreement, sell any Finished Product to any person or entity other than
Buyer or an affiliate of Buyer, provided, however that Seller's obligations not to sell to \l.i"
Quartzite to any other person or entity shall tenninate if Buyer's requirements of do not meet
of exceed. the following thresholds: 500 tons in 2000, 1000 tons in 2001, 1500 tons in 2002,
2000 tons :in 2003, and 2500 tons in each year thereafter.
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Silicon International Ore, LLC
FAX No. Salt Lake City, lJT: (801) 942-0665

Mitchell

From:

Robert Sullivan

Fax: 208-547-3312

Pag""...s:
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Phone: 208-547-4300 Ext: 274

Date:

Re: Market & Use Surrunary

CC:

To:

D Urgent

D For J?_eview

D Please Comn1ent

5':-3-00

D Please Reply

D Please Ret,-ycle

~ Conunents:

Dear Mitch:
Here is the contract drfu-9:. I hope that you are able to read the electronic
versions I sent to you.
Smcerely,
Robert Sullivan

P.O. Box 711628, &tltLake
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QUARTZITEREOUIREMENTSCONTRACT
This Quartzite Requirements Contract (this agreement) dated effective as ofMay 15, 2000 is made and
entered into by and between SOLUTIA INC a Delaware Corporation (·'Seller'"') and SILICON
INI'ER.t"l'ATIONAL ORE, an Idaho Limited Liability Company ("Buyer").

RECITALS
Seller operates a qua.."tzite mine near Soda Springs Idaho known as the Solutia Soda Sp1ings
L
2.
3.

4.
5.

6.

Quartzite JY.fine CSeller's ]yfjne.")
One byproduct of Seller's operation of Seller's mine are pieces of qrnutzite that are too small
to be used in Seller's business and are herein referreil. to as ..Surplus Quartzite."
Processing this Surplus Quartzite, in accordance with Buyer's specificatioru;, results in
was:hed quartzite between. the sizes of .034" and .0092" hereinafter called the ~Finished Product."
Seller desires to sell to Buyer and Buyer desires to purchase from Seller, the ~Finished
Product" as required by Buyer in its business pursuant to the terms of this Agreement
Buyer desires to sell the Finished Product io the Water Jet Cutting Media Market hereinafter
called the ·'Target Market"
Buyer desires to use the services of Conda Mining Inc. ("'Conda'') to process the Surplus
Quartzite into the Finished Product.

AGREEMENT
In consideration. of the following recitals and the mutual promises corrtai.ned herein the parties hereby
agree as follows:
L
Covenants to Purchase and Sell. Buyer agrees that it shall at all times dming the term of
this Agreement purchase from Seller all of the Finished Product required by Buyer in
connection with Buyer's business. Seller agrees that it shall at all times during the term of
this Agreement pravide to Conda, as Seller's agent, Surplus Quartzite for processing in
amounts sufficient to result in Buyer receiving the Finished Product required by Buyer
subject to the limitations set fo1th in section 3. Seller agrees to sell the Finished Product to
BL13'er subject to the limitation set forth in section 3.
2.
Price of Quartzite. During the term of this Agreement, Buyer shall pay
for each
ton of Finished Product required by Buyer and purchased from Seller. Buyer shall contract
separately with Conda for lts services.
3.
Limitation of SeUer's Obligation. Seller shall not be required to provide Surplus Quartzite
to Conda for processing or to sell to Buyer any Finished Product in excess of the amount of
Surplus Quartzite created from the operation of Seller's .Mine. Seller shall have full
discretion to operate Seller's Mille at whatever level of production Seller may choose from
time to time without any liability to Buyer for creating a smaller amount of Surplus Quartzite
than the Buyer requires.
'
4.
Exclusive Right. Seller grants Buyer the exclusive right to sell the ·'Finished Product" in
the "Target Market." Seller agrees that it sh.a11 not at any time during the term of this
Agreement sell any Finished Product, Surplus Quartzite, or other Quartzite produced by
Seller, into the Target Market either directly or indirectly; nor \.Vill it sell any Finished
Product, Surplus Quartzite, or other Quartzite to any person or entity other than Buyer or an
affiliate of Buyer, who directly or indirectly sells into the Target Market. If Seller discovers
that its quartzite is being sold in1o the Target Market, it will immediately cease selling to the
party that is distributing this material directly or indirectly into the Target Market.
However, Seller's obligations under this section will cease if Buyer fails to meet the criteria
descrrbed in section 5.
:5.
Minimum Orders. Buyer agrees to order not less than the amounts sho\\'Il below in order to
preserve its exclusive right to sell in the target market as set forth in se...rti.on 4: 500 tons in
2000, 1000 tons in 2001, 2000 tons in 2002, 2500 tons in 2003, and 3000 tons in each year
thereafter. If Buyer fails to order these minimum amounts in any two consecutive years (on
a cumulative basis based on aggregate purchases) Seller's exclusive remedy will be
termination ofit:s exclusivity obligatioru; under section 4.
G.
Real Estate. Seller agrees to provide for Conda, as agent of Buyer, with a building and the
land necessary for processing the Surplus Quartzite at a remal rate
SIO-fv10N002210
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7.
8.
9.

per month. If the need for a larger building or additional land arises, Seller will have the
right to increase the monthly lease rate in accordance with the increased cost and burden
thus placed on Seller. Seller wi:j1 also have the right to increase the rental payment __%
per year.
Term. The term of this Agreement shall commence upon the effective date stated above and
shall continue until December 31, 2020.
Allocation of Risks . .AJl Finished Product purchased by Buyer shall be FOB at Seller's
Mine.
.Miscellaneous Pnrdsions.
(a) This Agrev<>ment shall be governed by the laws of the State ofidah.o in all respects
(b) Credit Terms for 1999 Viill be COD. Thereafter, credit will be e;.,-tended to Buyer in
accordance with Seller's standard credit practices.
(c) If either pariy is required to retain legal counsel to enforce this Agreement, with or
without the commencement of a formal legal action., such party shall be entitled. to
recover its attorney's fees and costs from the breaching party.
(d) The heading and captions herein are inserted for convenient reference only, and the
same shall not limit or construe the paragraphs or sections to which they apply or

otherwise affect the interpretation hereof
(e) This Agreement may be executed in any number of counterparts, by original or facsimile
signature, each of which shall be deemed an original, but all of which together shall
constitute one and the same instrument
(f) This Agreement contains the entire agreement and understanding of the pmties with
respect to the subject matter hereof, and none of its terms may be waived or modified
except by an instrument in writing signed by the parties to be bound thereby.
(g) This Agreement shall be binding on the pmties and their respective heirs, successors
and assigns.
IN WITNESS WHEREOF, the parties hereto have executed this Agreement to be effective for all
purposes as of the date first wdtten above.
SOUJfIA INC.
By: _ _ _ _ _ _ _ _ _ __

(Signature of Authorized Officer)

(Print Name and

SILICON INTERNATIONAL ORE, LLC

(Signature of Authoriz..,"ci Officer)
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Randall C. Budge, ISB No. 1949
W. Marcus W. Nye, ISB No. 1629
Mark A. Shaffer, ISB No. 7559
RA.CINE, OLSON, NYE, BUDGE &
BAILEY, CHARTERED
P.O. Box 1391; 201 E. Center Street
Pocatello, Idaho 83204-1391
Telephone: 208-232-6101
Facsimile: 208-232-6109
Email: rcb@racinelaw.net

2011 JRN 25 rJ1l lO 16

Attomeysfor Defendant Monsanto Company

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CARIBOU

SILICON INTERNATIONAL ORE, LLC,
An Idaho limited liability company,

)
)
)
Plaintiff,
)
)
)
vs.
)
MONSANTO COMP ANY, a Delaware
)
Corporation, and WASHINGTON GROUP )
)
INTERNATIONAL, INC., an Ohio
Corporation,
)
)
Defendants.
)
)

STATE OF IDAHO
COUNTY OF

CASE NO. CV-2009-366

AFFIDAVIT OF
MITCHELL J. HART, P.E.

)
: SS
)

MITCHELL l HART, being first duly sworn under oath, deposes and states that the
following facts are true and correct to the best of my personal knowledge, infonnation and belief:
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...

My name is Mitchell J. Hart and l am a resident of Soda Springs, Idaho. My

1.

residence address is 680 E. Pioneer Drive, Soda Springs, Idaho 83276. I hold a Bachelor of
Science Degree in Mining Engineering from the University of Utah.

I am also a Licensed

Professional Engineer in the State ofidaho in good standing.
2.

From December 2007 to date I have been employed by Agrium as Manager,

Mining Projects and Remediation. From 2005 to 2007 I was employed by Terra Systems, Inc.,
as General Manager. From 1986 to 2005 I was employed by Monsanto at the Soda Springs,
Idaho plant as a Mining Engineer. While at Monsanto, I worked under the supervision of David
Farnsworth, who was responsible for all mining operations.

Some of my work included

environmental and safety oversight duties at Monsanto's quartzite quarry located west of the
Soda Springs plant.
3.

Quartzite rock, commonly known as silica, is mined by Washington Group

International, Inc. ("WGI"), a long-time contractor of Monsanto that operates the silica quarry.
In early 2000 Monsanto was contacted by Silicon International Ore, LLC ("SIO")

4.
expressing

at!

interest in acquiring the silica sand byproduct from the operations at the silica

quarry operated by WGL I was generally aware that Monsanto decided not to enter into any
contractual relationship with SIO. Instead, since Monsanto had long-term agreements in place
for many years with WGI to operate the silica mine, a decision was made that SIO would need to
contract with WGI to acquire silica sand from the silica mine. I was not involved in any of the
negotiations between WGI and SIO. However, I later became aware that on or about December
1, 2000, an agreement was entered into between WGI and SIO providing for SIO to remove silica
sand on a royalty basis. I had no authority to make or enter into any written or oral agreement on
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behalf of Monsanto, an.d I am unaware of any oral or written agreement between Monsanto and
SIO.

5.

Sometime later in late 2000 or early 2001, SIO set up its operations at the silica

mine. This appeared to be mostly a part-time operation with a relatively low volume production
and sale when I left my employment at Monsanto in 2005.
6.

My only other involvement with SIO and WGI regarding their operations at

Monsanto's silica quarry during the period 1 was employed at Monsanto from 2000 to 2005,
related to general environmental and safety oversight on behalf of Monsanto as the owner. I had
no authority to make or enter into any written or oral agreement
7.

Sometime later, I believe in 2008, 1 learned that WGI terminated its agreement

with SIO and that SIO was in the process of removing and liquidating its equipment.
8.

After I left my employment with Monsanto l received a phone call and emails in

early 2008 from Todd Sullivan asking about my recollection of the Monsanto-SIO relationship
eight years earlier back in early 2000. At Todd Sullivan's request I did send him emails dated
January 17, 2008 and March 6, 2008, copies of which are attached. At that time I did not have
any files, notes or any of the written contracts to refresh my memory. The relationship between
Monsanto and SIO described in these emails pertain to the period of discussions in early 2000
which did not result in any signed written or oral agreement being entered into between
Monsanto and SIO. To the extent that these emails sent by me in 2008 suggested that there was
an agreement entered into between Monsanto and SIO in 2000 would be in error and a mistake of
mine in 2008 when I was attempting to recollect conversations that occurred 8 years earlier in
early 2000.
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FURTHER YOURA.FFIANT SAYETHNAUGHT.
DATED this

J~ +r..
-

day of

J
----~-\'\_V1.._"'--cy--i,----'
2011.
\

SUBSCRIBED AND SWORN TO before me this

J9ilkY of

TDu"\!lQ G J

\

~~Mil~

NO£\RYPUBLICFORiDAHO,

Residing at: ~ ~ri ~ 1"Jb
My Commission Expires: Ji):g~ 8615
(SEAL)
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'2011.

CERTIFICATE OF SERVICE

-2#-

day of--===tJ<~~~'+--' 2011, I served a
I HEREBY CERTIFY that on this
pon the following:
true and complete copy of the foregoing document in them
David P. Gardner
Moffatt Thomas Barrett Rock & Fields
412 W. Center Street, Ste 2000
Pocatello, Idaho 83204-0817
Barry N. Johnson
Daniel K. Brough
Bennett Tueller Johnson & Deere
3165 East Millrock Drive, Ste 500
Salt Lake City, Utah 84121
Eugene A Ritti
Hawley Troxell Ennis & Hawley
877 Main Street, Ste 1000
Boise, Idaho 83702

::
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Todd Sullivan
From:

Mitchell J Hart [rnjhart57@icsofidaho.com)

Sent:

Thursday, January 17, 2008 8:22 AM

To:

'Todd Sullivan'

Cc:

'Mitchell J Hart'

Subject: SID - Soda Springs
Todd:
In response to your request, I share with you what I recall as to the intent of the Monsanto - SIO relationship.
Here are a few bullet points:
Ill
Monsanto had determined that "sand" was not a "core business" for Monsanto
m

If the by-product reject sand at the Monsanto quartzite quarry could be sold as-is, Monsanto would be
interested taking the lead in those type of sales because it would require little effort and manpower

m Monsanto viewed a relationship with someone like SIO of value if they could assure themselves that any
value added operation would be run in a way that would meet all Monsanto environmental, safety and ·
health standards
m

If Monsanto provided sand to a "third party" for them to process and add value to the sand and if they could
receive a royalty that would be of similar value to just selling sand as-is it was viewed as a potentially
attractive business relationship

With the above, in the early 2000s a contractual relationship was established (or extended) between Monsanto
and SIO ln which:
111
Monsanto would receive a royalty from SID (for similar value as if they would have sold raw sand)
m Monsanto would assure SIO certain volumes of sand that could be safely and environmentally processed
m

to meet value added markets
SIO would be limited to a specific Hst of value added markets - such as: fiberglass, traction, water jet
media, etc.

In the end, Monsanto viewed SID as a means to move value added sand into value added markets without having
to put up the capital and worry about the day to day operational issues.
For what it is worth ...
Mitch

208-390-5212 (cell)
rnjh art57@icsofidaho.com

From: Todd Sullivan [mailto:todd.sullivan@oakleynetworks.com]
Sent: Tuesday, January 15 1 2008 6:39 PM
To: mjhart57@icsofidaho.com
Subject: Thanks You Very Much
Mitch,
Thank you for helping with this.
Todd

SIO-\i\/GI000365
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Todd Sullivan
From:

Mitchell J Hart [mjhart57@icsofidaho:oom]

Sent:

Thursday, March 06, 2008 3:26 PM

To:

'Todd Sullivan'

Cc:

'Mitchell J Hart'

Subject: RE: SIO - Soda Springs
Todd:
As per your request, I can comfortably state the following with regard to the agreements entered into and between
Monsanto and Siiicon International Ore. The basis of those agreements was:
11 An overall mutually beneficial arrangement
11 Terms, conditions and expectations that each side was expected to fulfill
11 Term and termination clauses that would allow specified review periods to assess .performance by each
party
As long as the terms, conditions and expectations were met, 1 had assumed that the agreements would continue
to go forward in a mutually beneficial way unless there was cause for a "parting of the ways"
Best Regards,
Mitch

From: Mitchell J Hart [mailto;mjhart57@icsofidaho.com]
Sent: Thursday1 January 17, 2008 8:22 AM
To: 'Todd Sullivan'
Cc: 'Mitchell J Hart'
Subject: SIO - Soda Springs
Todd:
In response to your request, I share with you what I recall as to the intent of the Monsanto - SIO relationship.
Here are a few bullet points:
lil Monsanto had determined that "sand" was not a "core business" ibr Monsanto
111 If the by-product reject sand at the Monsanto quarLZite quarry could be sold as-is, Monsanto would be
interested taking the lead in those type of sales because it would require little effort and manpower
a Monsanto viewed H relationship with someone like SI 0 of value if they could assure themselves that any
value added operation would be run in a way that would meet all Monsanto environmental, safety and
health standards
l!! If Monsanto provided sand to a "third party" for them to process and add value to the sand and if they could
receive a royalty that would be of similar value to just sel!Jng sand as-is it was viewed as a potentially
attractive business relationship
With the above, in the early 2000s a contractual relationship was established (or extended) between Monsanto
and SIO in which:
ll Monsanto would receive a royalty from SIO (for similar value as if they would have sold raw sand)
"' Monsanto would assure SIO certain volumes of sand that could be safely and environmentally processed
to meet value added markets
" SIO would be limited to a specific list of value added markets - such as: fiberglass, traction, water jet
media, etc.
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In the end, Monsanto viewed SIO as a means to move value added sand into value added markets without havina
to put up the capital and worry about the day to day operational issues.
For what it is worth ....
Mitch

208-390-5212 (cell)
mjhart57@icsofidaho.com

From: Todd Sullivan [mai\to:todd.sullivan@oakleynetworks.com)

Sent: Tuesday, January 15, 2008 6:39 PM
To: mjhart57@icsofidaho.com
Subject: Thanks You Very Much
Mitch,
Thank you for helping with this.
Todd

SIO-VVGI000399
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Eugene A. Ritti, ISB No. 2156
Lynnette M. Davis, ISB No. 5263
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: 208.344.6000
Facsimile: 208.954.5256
Email: eritti@hawleytroxell.com
ldavis@hawleytroxell.com
Attorneys for Defendant Washington Group
International, Inc.
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CARIBOU
SILICON INTERNATIONAL ORE, LLC, an )
Idaho limited liability company,
)
)
Plaintiff,
)
)
vs.
)
)
MONSANTO COMPANY, a Delaware
)
corporation; and WASHINGTON GROUP
)
INTERNATIONAL, INC., an Ohio
)
corporation,
)
Defendants.
)

Case No. CV-2009-366
DEFENDANT WASHINGTON GROUP
INTERNATIONAL, INC.'S MOTION
FOR SUMMARY JUDGMENT

Pursuant to I.R.C.P. 56(b), Defendant Washington Group International, Inc. moves for
summary judgment in its favor on the two claims asserted against it in this action. The grounds
for summary judgment are as follows:
1.

Plaintiff Silicon Ore International, LLC ("SIO") cannot prove damages.

DEFENDANT WASHINGTON GROUP INTERL"\TATIONAL, INC.'S MOTION
FOR SUMMARY JUDGMENT- 1
02977.0282.2220514.2

2.

Defendant Monsanto Company contends it never made any contract with SIO. If

Monsanto's contention succeeds, then Washington Group cannot possibly be liable to SIO for
tortious interference with a contract between Monsanto and SIO.
3.

Even if a contract between Monsanto and SIO existed, SIO's claim for tortious

interference with that contract fails as a matter of law to the extent it alleges Washington Group's
actions complicated SIO's performance of the contract, but did not cause SIO to breach it.
4.

SIO's claim for breach of the covenant of good faith and fair dealing implied by

law into the Master Agreement between Washington Group and SIO fails as a matter of law
because SIO' s theory of liability is contrary to the Master Agreement's express terms.
5.

As a result of its administrative dissolution by the Idaho Secretary of State, SIO

lacks legal authority to pursue its claims.
The accompanying memorandum more fully explains these grounds for summary
judgment. Affidavits of Craig Nelson and Eugene A. Ritti also accompany this motion.
Oral argument is requested.

DATED THIS .;JS"3y of January, 2011.
HAWLEY TROXELL ENNIS & HAWLEY LLP

By --"-=...-.,,.c=-'---""-"Eugen
. Ritti, ISB No. 2156
Attorneys for Defendant Washington Group
International, Inc.

DEFENDANT WASHINGTON GROlJP INTERNATIONAL, INC. 'S MOTION
FOR SUMMARY JUDGMENT - 2
02977.02822220514.2

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this.;?f'dfy of January, 2011, I caused to be served a true
copy of the foregoing DEFENvA.NT WASHINGTON GROUP INTERNATIONAL, INC.' S
MOTION FOR SUMMARY JUDGMENT by the method indicated below, and addressed to
each of the following:
David P. Gardner
MOFFATT THOMAS BARRETT ROCK
& FIELDS, CHTD.
412 West Center, Suite 2000
Pocatello, ID 83204-0817
[Attorneys for Plaintiff Silicon International Ore, LLC]

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
E-mail
___){__ Telecopy: 208.232.0150

Barry N. Johnson
Daniel K. Brough
Robert K. Reynard
BENNETT TUELLER JOHNSON & DEERE
3165 East Millrock Drive, Suite 500
Salt Lake City, UT 84121
[Attorneys for Plaintiff Silicon International Ore, LLC]

__1L U.S. Mail, Postage Prepaid

Randall C. Budge
RACINE OLSON NYE BUDGE & BAILEY, CHTD.
201 E. Center
P.O. Box 1391
Pocatello, ID 83204-1391
[Attorneys for Defendant Monsanto Company]

Hand Delivered
_ _ Overnight Mail
E-mail
___:;L_ Telecopy: 801.438.2050

U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
E-mail
~ Telecopy: 208.232.6109

DEFENDANT WASHINGTON GROUP INTERNATIONAL, INC.' S MOTION
FOR SUMMARY JUDGMENT - 3
02977.0282.2220514.2
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Eugene A Ritti, ISB No. 2156
Lynnette M. Davis, ISB No. 5263
HAWLEY TROXELL ENNIS & HAvVLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: 208.344.6000
Facsimile: 208.954.5256
Email: eritti@hawleytroxell.com
ldavis@hawleytroxell.com
Attorneys for Defendant Washington Group
International, Inc.
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CARIBOU
SILICON INTERNATIONAL ORE, LLC, an )
Idaho limited liability company,
)
)
Plaintiff,
)
)
vs.
)
)
MONSANTO COMP ANY, a Delaware
)
corporation; and WASHINGTON GROUP
)
INTERNATIONAL, INC., an Ohio
)
corporation,
)
Defendants.
)

Case No. CV-2009-366
MEMORANDlJM IN SUPPORT OF
DEFENDANT WASHINGTON GROUP
INTERNATIONAL, INC.'S MOTION
FOR SUMMARY JUDGMENT

029 77. 0282.2221326. 5
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Pursuant to LR.C.P. 56(c), Defendant Washington Group International, Inc.
("Washington Group") submits this memorandum in support of its motion for summary
judgment on the two claims asserted against it by Plaintiff Silicon International Ore, LLC
("SIO").
I.

INTRODUCTION
Washington Group entered into a five-year contract with SIO, requiring its involvement
in the tailing-improvement business SIO was conducting at a Monsanto quarry under an alleged
oral contract between SIO and Monsanto. Washington Group performed under the contract for
the full five years, and then kept performing in accordance with the same relationship for another
two years. After seven years, Washington Group notified SIO that the five-year contract had
expired and Washington Group no longer would maintain the relationship with SIO.
These events mercifully ended SIO's tailing-improvement business, which had
hemorrhaged money since its inception. Despite that the business was a proven money-loser,
SIO inexplicably alleges that Monsanto and Washington Group conspired to take it over from
SIO. Based on that fallacious central allegation, SIO asserts several claims against Monsanto
and ·washington Group. Its claims against Washington Group fail for many reasons, not the least
of which is that SIO cannot possibly prove it suffered any damages.
II.

BACKGROUND
Washington Group contends there is no genuine dispute about these facts:
1.

Monsanto operates a quarry in Soda Springs. (Compl.

ii 7.)

MEMORANDUM JN SUPPORT OF DEFENDANT WASHINGTON GROUP
INTERNATIONAL, JNC.'S MOTION FOR SUM!\1ARY JUDGMENT- 1
02977.0282.2221326.5

2.

SIO alleges that, in 2000, Monsanto entered into an oral contract with SIO, under

which SIO would receive silica tailings from the quarry, improve them, sell them, and pay
Monsanto a royalty.I (Id.

10-11.)

Washington Group and SIO entered into a Master Agreement dated December 1,

3.

2000 with respect to SIO's tailing-improvement business at the Monsanto quarry. (Id.

1 13; Ritt:i

Aff. Ex. C.) The Master Agreement had a five-year term. (Ritti Aff. Ex. C § 11.) It required
SIO, among other things, to "provide all necessary plant equipment to dry, screen, and bag the
silica sand." (Id. § 3.)

4.

Washington Group performed under the Master Agreement for the full five years,

and, after it expired, kept performing in accordance with the same relationship for another two
years. (Compl.

if 30.)

Then, on December 28, 2007, Washington Group notified SIO that the

parties' business relationship was ending. (Id.)
5.

SIO's tax returns for 2001-2006 confirm that SIO lost money each year:

YEAR

ORDINARY BUSINESS
INCOME CLOSS)

2001

($107,477)

2002

($127,130)

2003

($124,607)

2004

($110,136)

2005

($97,598)

2006

($108,561)

(Ritti Aff. Ex. D.)

1

There is no dispute that SIO makes this allegation. However, Washington Group does not
admit it.
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6.

There is no evidence that SIO ever turned a profit on its silica operations at the

7.

After SIO ended its business operations at the Monsanto quarry and removed all

quarry.

of its buildings, equipment, and other physical improvements (Compl.

if 32; Nelson Aff. if 2),

neither Monsanto, Washington Group nor anyone else ever pursued silica-processing at the
quarry. (Nels on Aff.
8.

if 3 .)

After the end of the parties' business relationship, SIO allowed itself to be

administratively dissolved by the Idaho Secretary of State. (Ritti Aff. Ex. A.)
9.

In December 2009, SIO filed this action against Monsanto and Washington

Group. The first four counts of its complaint are various claims against Monsanto. Among the
relief sought against Monsanto is reinstatement of the alleged oral contract between SIO and
Monsanto. (Compl. Prayer for Reliefifi[ 3-4.) The last two counts of the complaint are claims
against Washington Group for, respectively, breach of the covenant of good faith and fair dealing
implied by law into the Master Agreement and tortious interference with the alleged oral contract
between SIO and Monsanto.
10.

On March 24, 2010, the Court entered an Amended Scheduling Order, Notice of

Trial Setting, and Initial Pretrial Order ("Scheduling Order"). The Court set this action for trial
beginning May 2, 2011. (Scheduling Order 'if 1.) Expert disclosures are required by the
Scheduling Order, but only if the parties serve discovery requests seeking expert disclosures.
(Id.

'if 9.)

If such a discovery request were to be served on SIO, SIO' s expert disclosures would

be required by December 31, 2010 (120 days before trial). (Id.)
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11.

On March 2, 2010, Washington Group served discovery requests on SIO, seeking,

among other things, SIO's computation of the damages it is claiming against Washington Group
and SIO's expert disclosures. (Ritti Aff.
12.

if 3 & Ex.Bat 12-14.)

SIO provided discovery responses on June 4, 2010. (Id.) SIO refused to provide

a computation of its claimed damages, pronouncing itself "not qualified" to compute them and
expressing an intention to rely on expert witnesses to do so. (Id. Ex. B at 12.) SIO also
expressed an intention to provide expert disclosures at the appropriate time. (Id. Ex. B at 14.)
13.

SIO never provided expert disclosures. (Ritti Aff.

'If 3.) The deadline for doing so

has passed. (Scheduling Order 'If 9.)
Based on these facts, Washington Group seeks summary judgment as to SIO's two claims
against it. Those claims are legally untenable. First, SIO cannot prove damages. Second,
because SIO has no contract with Monsanto, SIO's tortious interference claim against
Washington Group fails. Third, SIO's tortious interference claim fails to the extent it alleges
Washington Group complicated SIO's performance of its alleged oral contract with Monsanto.
Fourth, SI O's implied covenant allegations are contrary to the express terms of the contract
between SIO and Washington Group. Finally, SIO is statutorily ineligible to pursue this action,
having allowed itself to be administratively dissolved.

ANALYSIS
Summary judgment is proper "if the pleadings, depositions, and admissions on file,
together with the affidavits, if any, show there is no genuine issue as to any material fact and that
the moving party is entitled to a judgment as a matter of law." I.R.C.P. 56(c). The moving party
bears the burden of proving-in the first instance-that no genuine issue of material fact exists.
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E.g., Chandler v. Hayden, 147 Idaho 765, 769, 215 P.3d 485, 489 (2009). Once the moving

party meets its burden, the burden shifts to the non-moving party to show that a genuine issue of
material fact exists after all. Id.
To satisfy this ultimate burden, the non-moving party "may not rest upon the mere
allegations or denials of his pleadings, but his response, by affidavits or as otherwise provided in
this rule, must set forth specific facts showing that there is a genuine issue for trial." Id. (quoting
I.R.C.P. 56(e)). The non-moving party must do more than present "a mere scintilla of evidence"
that creates only "slight doubt as to the facts." Van v. PortneufMed. Ctr., 147 Idaho 552, 556,
212 P.3d 982, 986 (2009). The non-moving party's failure to show the existence of a genuine
issue of material fact "will result in an order granting summary judgment." Sprinkler Irrigation
Co. v. John Deere Ins. Co., 139 Idaho 691, 698, 85 P.3d 667, 675 (2004).

A.

SIO's claims fail because it cannot prove any damages.
The fifth and sixth counts of SIO's complaint are the claims it asserts against Washington

Group. The fifth count is for an alleged breach of the covenant of good faith and fair dealing
implied by law into the Master Agreement. The sixth count is for alleged tortious interference
with the alleged oral contract between SIO and Monsanto. One element of both claims-and an
element on which SIO bears the burden of proof at trial-is that SIO suffered damages. E.g.,
IDJI 6.10.l (stating the elements of a claim for breach of contract and allocating the burden of
proof to the plaintiff); Bergkamp v. Martin, 114 Idaho 650, 653, 759 P.2d 941, 944 (Ct. App.
1988) ("Although a plaintiff has been legally wronged [by the defendant's breach of contract], he
may not recover damages unless he has been economically injured. Ifhe wishes to protect some
noneconomic interest in a contract, then he may pursue another remedy such as injunctive relief
or specific performance.") (internal citation and quotation marks omitted); IDJI 4.70 (stating the
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elements of a claim for tortious interference with a contract and allocating the burden of proof to
the plaintiff); Bybee v. Isaac, 145 Idaho 251, 259, 178 P.3d 616, 624 (2008) (holding that "injury
to the plaintiff resulting from the breach" is one of the elements oftortious interference with a
contract). SIO not only would be unable to prove any damages at trial, but is not even in a
position to offer evidence of damages on summary judgment.
To obtain information about the damages SIO is claiming, Washington Group served the
following interrogatory on SIO:
INTERROGATORY NO. 5: Please set forth in detail a full and
complete itemization of all damages claimed by you in this case,
itemizing individually all damages claimed to arise out of the
actions of Monsanto and itemizing individually all damages
claimed to arise out of the actions of Washington Group.
(Ritti Aff. if 3 & Ex.Bat 12.) On June 4, 2010, SIO provided an exceedingly general response,
the substance of which was nothing more than a list of a few types of damages claimed to be
recoverable. (Id. Ex.Bat 12-13.) No computation of damages was provided; not a single dollar
figure was mentioned. (Id.) SIO explained its failure to provide damages figures as follows:
"SIO's computation of damages is a matter for expert examination and calculation, and SIO is
not qualified to make that calculation." (Id. at 12.) Thus, SIO made clear that Washington
Group would have to wait for SIO's expert disclosures to learn about the damages it seeks.
Expert disclosures are governed by the Scheduling Order. It required SIO to disclose its
expert witnesses 120 days before trial, provided Washington Group had served proper discovery
requests seeking SIO's expert disclosures. (Scheduling

Order~

9.) Washington Group did so

through its Interrogatory No. 7, served on March 2, 2010. (Ritti Aff. <\[ 3 &Ex.Bat 13-14.)
SIO' s June 4, 2010 response to that interrogatory was nothing more than a promise to provide
expert disclosures at the appropriate time. (Id. Ex. B at 14.) The appropriate time for SIO's
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·expert disclosures-not later than 120 days before trial-has come and gone. SIO's disclosure
deadline (given the May 2, 2011 trial date set in the Scheduling Order) was December 31, 2010.
(Scheduling

Order~

1.) But SIO disclosed nothing. (Ritti Aff.

~

3.) Not only did SIO fail to

provide any expert disclosures, but also SIO failed to provide a supplemental response to
Washington Group's Interrogatory No. 5, which sought information about SIO's claimed
damages. (Id.) As a result, the deadline for seeking summary judgment has arrived, without SIO
having provided either expert disclosures or any meaningful disclosure of the damages it seeks in
this action. It is too late for SIO to provide that information now, in response to this motion.
As the party seeking summary judgment on the element of damages, it is Washington
Group's burden to show no genuine issue of material fact exists as to SIO's inability to prove
damages. E.g., Chandler, 147 Idaho at 769, 215 P.3d at 489. Washington Group has met that
burden by showing that SIO has disclosed no evidence even suggesting it has suffered any
damages, and regards itself as "not qualified" to calculate its supposed damages (Ritti Aff. Ex. B
at 12), yet disclosed no expert witness to calculate them. Further, Washington Group has shown
that SIO never made money processing silica at the Monsanto quarry; it has an unblemished
track record oflosing money since its inception. (Ritti Aff. Ex. D.)
Because Washington Group has met its burden, the burden shifts to SIO to show that a
genuine issue of material fact exists after all. E.g., Chandler, 147 Idaho at 769, 215 P.3d at 489.
SIO cannot possibly meet its burden. Any attempt to prove damages through an expert witness
would violate the Scheduling Order. Any attempt to prove damages through a lay witness would
contradict SIO's response to Interrogatory No. 5. It would demonstrate that SIO violated
I.R.C.P. 26( e)(2)'s requirement to seasonably amend that response (which would be revealed as
knowingly incorrect if SIO were now to provide lay evidence of damages). And it would
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demonstrate that SIO willfully evaded its discovery obligations. Because SIO is precluded from
offering evidence of damages through either an expert witness or a lay witness, it cannot prove it
has suffered any damages. On that basis, Washington Group is entitled to summary judgment on
both of SIO's claims against Washington Group.
B.

If Monsanto shows that it made no contract with SIO, then Washington Group

cannot possibly be liable to SIO for tortious interference with such a contract.
Again, in the sixth count of its complaint, SIO alleges Washington Group tortiously
interfered with an alleged oral contract between SIO and Monsanto. In its own summary
judgment motion, Monsanto demonstrates that as a matter of law no such contract was ever
made. One element of a claim for tortious interference with a contract is "the existence of a
contract." E.g., Bybee, 145 Idaho at 259, 178 P.3d at 624. Thus, once Monsanto succeeds in
disproving SIO's claim that Monsanto and SIO made the alleged oral contract, SIO cannot
possibly prove its claim against Washington Group for tortious interference. Washington Group
is entitled to summary judgment against that claim for this independent reason.

C.

SIO's claim for tortious interference fails to the extent it alleges Washington Group
complicated SI O's performance of its alleged oral contract with Monsanto.
SIO alleges two distinct types of interference by Washington Group with the alleged oral

contract between SIO and Monsanto. The first type is alleged interference with SIO's own
performance, not Monsanto's performance, of the contract. (Comp I.~ 83.) SIO alleges
Washington Group made SIO's performance of the contract more difficult than it needed to be,
but SIO does not allege Washington Group caused SIO to breach the contract. (Id.) Interference
is actionable only if it results in a breach of the contract. E.g., Bybee, 145 Idaho at 259, 178 P.3d
at 624 (holding that an element of a claim for tortious interference with a contract is "intentional
interference causing a breach of the contract"). No breach of the contract by SIO having been
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alleged, vVashington Group is entitled to summary judgment to the extent the claim is based on
alleged interference with SIO's contractual performance.2

D.

SI O's claim against Washington Group for breach of the implied covenant of good
faith and fair dealing fails because its theory of liability is contrary to the Master
Agreement's express terms.
The fifth count of SIO's complaint alleges that Washington Group breached the covenant

of good faith and fair dealing implied by law into the Master Agreement. Two types of breaches
of the implied covenant are alleged: (1) "taking various actions to undermine and hinder SIO's
work at the Quarry, including but not limited to forcing SIO to purchase an expensive but
ultimately unnecessary screen to be used in its work"; and (2) "conspiring with Monsanto to take
over SIO's Tailing improvement business." (Compl. if 76.) Neither of these theories ofliability
is viable.
The Idaho Supreme Court has described the implied covenant as follows:
An implied covenant of good faith and fair dealing adheres to all
contracts. The implied covenant of good faith and fair dealing
obligates parties to cooperate with one another and to perform the
obligations imposed by their agreements. Express terms of a
contract may not be overridden by those implied from the covenant
of good faith and fair dealing.
Huyett v. Idaho State Univ., 140 Idaho 904, 910, 104 P.3d 946, 952 (2004) (emphasis added)

(internal citations omitted). And it has held that "a violation of the covenant occurs only when
either party violates, nullifies or significantly impairs any benefit of the contract." Shawver v.
Huckleberry Estates, L.L. C., 140 Idaho 354, 362, 93 P.3d 685, 693 (2004). The fundamental

2

The second type of alleged interference is that Washington Group caused Monsanto to
breach the contract. (Compl. ifif 84, 86.) For the reasons identified in sections III(A) , III(B),
and III(E) of this memorandum, that aspect of SIO's claim also fails as a matter of law.
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problem with

sro 's theories of liability is that they require giving the implied covenant an

interpretation so broad that it overrides express contractual terms.

An express term of the Master Agreement is that "[SIO] agrees to provide all necessary
plant equipment to dry, screen, and bag the silica sand." (Ritti Aff. Ex. C § 3.) Nevertheless,
SIO complains to this Court that Washington Group made SIO provide a screen needed to
perform SIO's contractual obligations, rather than modifying one of Washington Group's own
screens so that it would be suitable for SIO's use and then giving it to SIO. (Comp!. if 76; Ritti
Aff. Ex.Bat 20-21.) This theory of liability is simply unsustainable as it is not supported by the
unambiguous terms of the agreement between the parties.

sro expressly agreed to provide all

necessary screening equipment, and admitted in its response to Washington Group's
Interrogatory No. 14 that it "needed another screen to continue with its operations." (Ritti Aff.
Ex.Bat 20.) SIO cannot contend Washington Group had an implied obligation to donate one of
its own screens, so as to save sro from having to perform its express obligation to provide all
necessary screens. Washington Group is entitled to summary judgment against the impliedcovenant claim to the extent it is based on the "screen" issue.
Similarly untenable-and wholly unfounded-is SIO's charge that Washington Group
violated the implied covenant by conspiring with Monsanto to take over SIO's business. Neither
Washington Group, Monsanto nor anyone else has pursued silica-processing at the quarry after
Washington Group terminated its written agreement with SIO. (Nelson Aff.

~

3.) Moreover,

SIO fails to explain why they would want to pursue that business, after SIO demonstrated so
thoroughly that it is a total money-loser.
In any event, the "takeover conspiracy" theory of liability improperly attempts to imply

into the Master Agreement between Washington Group and SIO an obligation on Washington
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Group's part to maintain the contract in force longer than the contract's express duration term.
The Master Agreement provides that it "shall remain in full force and effect for a period of five
years .... " (Ritti Aff. Ex. C § 11.) It took effect on December 1, 2000 (id. Ex.Cat 1), but not
until more than seven years later did Washington Group notify SIO it would not longer do
business with SIO under the contract. (Compl., 30.) Washington Group had no obligation to
extend the contract, and no obligation to stay out of the tailing-improvement business after the
contract had expired by its own terms. SIO received that for which it bargained-five years of
performance-and then some. An implied-covenant claim is valid only if the offending action
"violates, nullifies or significantly impairs any benefit of the contract." Shawver, 140 Idaho at
3 62, 93 P.3d at 693 (emphasis added). No benefit of the contract can possibly have been
nullified or impaired by an action that did not take place until years after the contract expired and
all contractually required performance had been rendered. The benefit SIO is seeking-freedom
from post-contractual competition by Washington Group in the tailing-improvement businessis extra-contractual and therefore not within the implied covenant's scope.
Huyett is also instructive. There, Idaho State University had placed its women's

basketball coach on administrative leave during the term of her one-year employment contract,
and rescinded its offer to sign her to a three-year contract. She sued for breach of the implied
covenant. The Idaho Supreme Court rejected the claim, holding that the implied covenant
relating to the one-year contract was not breached because the administrative leave was
authorized by an express contractual term, and that there was no implied covenant relating to a
three-year contract because no such contract was ever made. 140 Idaho at 910, 104 P.3d at 952.
Likewise, SIO cannot expand Washington Group's express contractual commitment to work
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with SIO in the tailing-improvement business for a specified period of time into an implied
contractual commitment not to work without SIO in that business after that period of time ends.
For these reasons, SIO's implied-covenant claim is legally untenable, and ·washington
Group is entitled to summary judgment against it.
E.

SIO lacks legal authority to pursue its claims.
Before it filed this action, SIO was administratively dissolved by the Idaho Secretary of

State. (Ritti Aff. Ex. A) As a result, SIO "may not carry on any business except that necessary
to wind up and liquidate its business and affairs under sections 30-6-702 and 30-6-708, Idaho
Code .... " Idaho Code § 30-6-705(4). While SIO retains statutory authority to "[p ]rosecute
and defend actions," despite its administrative dissolution, it may do so only "[i]n winding up its
activities." Idaho Code§ 30-6-702(2)(b)(iii). SIO's complaint, taken as a whole, is inconsistent
with the notion that it is prosecuting this action in order to wind up its activities. It seeks "a
judgment ordering and compelling Monsanto to specifically perform its obligations under the
Monsanto Agreement in accordance with the terms thereof." (Compl. Prayer for Reliefifif 3-4.)
In other words, SIO seeks reinstatement of the alleged oral contract with Monsanto, under which

it extracted and improved tailings, sold them, and paid Monsanto royalties. (Compl.

irir 10-11.)

SIO is statutorily prohibited from pursuing litigation whose aim is to resuscitate, rather than end,
its business activities. Because this action is statutorily prohibited, the Court should end it by
granting summary judgment to both Washington Group and Monsanto.
IV.

CONCLUSION
SIO's two claims against Washington Group are not legally viable. Washington Group is
entitled to summary judgment.
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DATED

THIS~.,.)ty of January, 2011.
HAWLEY TROXELL ENNIS & HAWLEY LLP
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CARIBOU
SILICON INTERNATIONAL ORE, LLC, an )
Idaho limited liability company,
)
)
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)
)
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)
MONSANTO COMP ANY, a Delaware
)
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)
INTERNATIONAL, INC., an Ohio
)
corporation,
)

Case No. CV-2009-366
AFFIDAVIT OF CRAIG NELSON IN
SUPPORT OF DEFENDANT
WASHINGTON GROUP
INTERNATIONAL, INC.'S MOTION
FOR SUMMARY JUDGMENT

)

Defendants.

)

~~~~~~~~~~~~~~~)

Craig Nelson, being first duly sworn, deposes and says:
1.

I work for URS Energy & Construction, Inc., successor to Defendant

Washington Group International, Inc. ("Washington Group"), as a Project Director at

AFFIDAVIT OF CRAIG NELSON IN SUPPORT OF DEFENDANT
WASHINGTON GROUP INTERNATIONAL, INC.'S MOTION FOR
SUMMARY JUDGMENT - 1
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Monsanto's silica quarry in Soda Springs Idaho. I have been the project director since may 2008.
I make this affidavit based upon my personal knowledge.
2.

SIO states in its Complaint in paragraph 32 that SIO removed its

buildings, equipment, and other physical improvements from the quarry after Washington Group
informed SIO in late 2007 of the termination of the SIO-Washington Group contract. This is
true.
3.

Following SI O's removal of its buildings, equipment and other physical

improvements from the quarry, neither Monsanto, Washington Group, nor anyone else ever restarted the silica business that SIO had conducted at the quarry.
Further your affiant sayeth naught.

STATE OF IDAHO

)
) SS.

County of

)

rtz.
SUBSCRIBED AND SWORt'\J before me this-~ day of January, 2011.

'-.//~

VANIA SMITH
Notary Public
State of Idaho

.

Name: J :J~</--C:'-Notary Public for
Residing at --""/~'·. : _ . = : _ : = ; _ ; : c ; _ _ - - - ' - - ' - - - - o , - - " - - - - - - - My commission expires ---'-----+-~-----
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[Attorneys for Plaintiff Silicon International Ore, LLC]

U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
E-mail
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Barry N. Johnson
Daniel K. Brough
Robert K. Reynard
BENNETT TUELLER JOHNSON & DEERE
3165 East Millrock Drive, Suite 500
Salt Lake City, UT 84121
[Attorneys for Plaintiff Silicon International Ore, LLC]

U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
E-mail
Telecopy: 801.438.2050

Randall C. Budge
RACINE OLSON NYE BUDGE & BAILEY, CHTD.
201 E. Center
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[Attorneys for Defendant Monsanto Company]
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Eugene A. Ritti, ISB No. 2156
Lynnette M. Davis, ISB No. 5263
HAWLEY TROXELL ENNIS & HAWLEY LLP
877 Main Street, Suite 1000
P.O. Box 1617
Boise, ID 83701-1617
Telephone: 208.344.6000
Facsimile: 208.954.5256
Email: eritti@hawleytroxell.com
ldavis@hawleytroxell.com
Attorneys for Defendant Washington Group
International, Inc.
IN THE DISTRICT COURT OF THE SIXTH TIJDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CARIBOU
SILICON INTERNATIONAL ORE, LLC, an )
Idaho limited liability company,
)
)
Plaintiff,
)
)
vs.
)
)
MONSANTO COMP ANY, a Delaware
)
corporation; and WASHINGTON GROUP
)
INTERNATIONAL, INC., an Ohio
)
corporation,
)
Defendants.
)

Case No. CV-2009-366
AFFIDAVIT OF EUGENE A. RITTI IN
SUPPORT OF DEFENDANT
WASHINGTON GROUP
INTERNATIONAL, INC. 'S MOTION
FOR SUMMARY TIJDGMENT

EUGENE A. RITTI, being first duly sworn, deposes and says:
1.

I am counsel of record for Defendant Washington Group International,

Inc. ("Washington Group"). I make this affidavit based upon my personal knowledge.
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2.

Exhibit A to this affidavit is a true and correct copy of a printout of

information about Plaintiff Silicon International Ore, LLC ("SIO") obtained from the Idaho
Secretary of State's website on January 20, 2011.
3.

On March 2, 2010, Washington Group served its first set of interrogatories

to SIO. Exhibit B to this affidavit is a true and correct copy of pertinent excerpts from the
answers SIO provided to those interrogatories. Since providing those responses on or about June
4, 2010, SIO has not provided any supplemental responses. Further, at no time in this action has
SIO disclosed any expert witnesses or provided expert reports to Washington Group.
4.

Exhibit C to this affidavit is a true and correct copy of the Master

Agreement between SIO and Washington Group, as produced in discovery by SIO.
5.

Exhibit D to this affidavit is a true and correct copy of excerpts from the

tax returns of SIO, which were produced in discovery by the Southeast Idaho Council of
Governments. All of them show SIO losing considerable sums of money for 2001-2006:

YEAR

ORDINARY BUSINESS
INCOME (LOSS)

2001

($107,477)

2002

($127,130)

2003

($124,607)

2004

($110,136)

2005

($97,598)

2006

($108,561)

SIO has not yet produced its 2007 tax return to Washington Group.
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Further your affiant sayeth naught.

STATE OF IDAHO

)

County of Ada

)

) SS.

nr:f/1_,
SUBSCRIBED AND SWORi'\T before me this-~-- day of January, 2011.

AFFIDAVIT OF EUGENE A. RlTTI IN SUPPORT OF DEFENDANT
WASHINGTON GROUP INTER.NATIONAL, INC.' S MOTION FOR
SUMMARY JUDGMENT - 3
02977.0282.2223802.2

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on thisClS"~ of January, 2011, I caused to be served a true
copy of the foregoing AFFIDAVIT OF EUGENE A RITTI IN SUPPORT OF DEFENDANT
WASHINGTON GROUP INTERNATIONAL, INC.'S MOTION FOR SUMMARY
JUDGMENT by the method indicated below, and addressed to each of the following:
~

David P. Gardner
MOFFATT THOMAS BARRETT ROCK
& FIELDS, CHTD.
412 West Center, Suite 2000
Pocatello, ID 83204-081 7
[Attorneys for Plaintiff Silicon International Ore, LLC]

U.S. Mail, Postage Prepaid
· Hand Delivered
_ _ Overnight Mail
E-mail
Telecopy: 208.232.0150

Barry N. Johnson
Daniel K. Brough
Robert K. Reynard
BENNETT TUELLER JOHNSON & DEERE
3165 East Millrock Drive, Suite 500
Salt Lake City, UT 84121
[Attorneys for Plaintiff Silicon International Ore, LLC]

U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
E-mail
Telecopy: 801.438.2050

Randall C. Budge
RACINE OLSON NYE BUDGE & BAILEY, CHTD.
201 E. Center
P.O. Box 1391
Pocatello, ID 83204-1391
[Attorneys for Defendant Monsanto Company]

-1'- U.S. Mail, Postage Prepaid
Hand Delivered
_ _ Overnight Mail
E-mail
Telecopy: 208.232.6109
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David P. Gardner (Idaho Bar No. 5350)
MOFFATT THOMAS BARRETT ROCK & FIELDS, CHTD.
412 West Center, Suite 2000
Pocatello, ID 83204-0817
Telephone: (208) 233-2001
Facsimile: (208) 232-0150
Email: dpg@moffatt.com
Barry N. Johnson (Utah Bar No. 6255)
Daniel K. Brough (Utah.Bar No. 10283)
Pro Hae Vice Admission Pending
BENNETT TUELLER JOHNSON & DEERE
3165 East Millrock Drive, Suite 500
Salt Lake City, Utah 84121
Telephone: (801) 438-2000
Facsimile: (801) 438-2050
Email: bjohnson@btjd.com, dbrough@btjd.com

Attorneys for Plairr.ti.ffSilicon International Ore, LLC
IN THE DISTRICT COURT 0~ THE SIXTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF CARIBOU

*******
SILICON INTERNATIONAL ORE, LLC, .
an Idaho limited liability company,
Plaintiff,

vs.

)
)
)
)
)

.)

PLAINTIFF'S RESPONSES TO
DEFENDANT WASHINGTON GROUP
INTERNATIONAL INC.'S FIRST SET
OF INTERROGATORIES

)

)
MONSANTO COMPANY, a Delaware·.
)
corporation; and WASHINGTON GROUP
)
INTERNATIONAL, INC., an Ohio
... )
corporation;
)
)
Defendants.
)

Case No. CV-2009-0000366
Judge Mitchell W Brown

*******

·-·.-··-·

~----=----~·-........:..-~.

that pertain in any way to SIO's communications with WGI or Monsanto. Also, SIO discloses
and other oral communications as described in its responses to WGI's interrogatories as set forth
herein. SIO has not rendered any affidavits; declarations, or sworn statements in connection with
this action.

INTERROGATORY NO. 4: Please identify each and every communication, whether written or
oral, which you had with any person, including but not limited to, anyone employed by

Monsanto or Washington Group, or with any nonparty, regarding the claims alleged in your
complaint and the answers filed thereto.
RESPONSE: See response to Interrogatory No. 3 above.

INTERROGATORY NO. 5: Please set forth in detail a full and complete itemization of all
damages claimed by you in this case, itemizing individually all damages claimed to arise out of
the actions of Monsanto and itemizing individually all damages claimed to arise out of the
.actions of Washington Group.
RESPONSE: SIO objects to Interrogatory No. 5 on the ground that discovery is ongoing, and

SIO has not yet computed a final calculation ofits damages. SIO further objects to Interrogatory
No. 5 on the ground that SIO's calculation of its damages is a matter for expert examination and
calculation, and SIO is not qualified to make that calculation. SIO :further objects to
Interrogatory No. 5 on the ground that SIO's damages themselves are ongoing and fluctuating.
Nevertheless, subject to and without waiving any of the foregoing objections, including the

General Objections, SIO responds in good faith to Interrogatory No. 6 as follows:

SIO's damages include the following categories of damages:
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1.

Profits that SIO could have made, but did not, as a result of its inability to

continue its operations due to WGI's conduct
2.

Damages that SIO incurred in.reliance upon Monsanto's representations and

conduct. Such damages include, without limitation, damages arising from business and other

loans extended to SIO, that SIO cannot repay. SIO imputes these damages to WGI due to WGI's
tortious interference with the Monsanto Agreell'!-ent.
3.

Loss of the value of SIO's bq.siness itself.

4.

Damages SIO incurred as a direct and proximate result of WGI's conduct,

including but not limited to the purchase price of a new, but unnecessary, screen as described
herein.

INTERROGATORY NO. 6: Have you entered into a release, settlement agreement,
compromise, covenant or any other type of agreement with any person, firm or corporation as a
result of the allegations (both to liability and damages) in your complaint and, if so, please set
forth the name and address of the person, fnm or corporation; the type of agreement or
instrument by which you compromised, settled or released any claims; the date thereof; and the
amount of consideration received by you for the same.
RESPONSE: SIO has not entered into any release as described in Interrogatory No. 6.

INTERROGATORY NO. 7: Identify each person whom you might call to testify as an expert
witness at the trial of this matter and, as to each," please:
(a)
Set forth a complete statement of all opinions to be expressed and the bases and
reasons therefor;
{b)
Set forth all facts, data or other information considered by the expert in forming
his or her opinions;
(c)
Produce any exhibits to be used as a summary of or in support of the opinions of
such expert;

-·
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(d)
Set forth any qualifications of the expert, including a list of all publications
authored by the witness within the preceding 10 years;
(e)
Identify how the expert is to he compensated for his or her testimony;
(f)
List all cases in which the expert has testified as an expert at trial or by deposition
within the preceding four years; and
(g)
Identify the name and address of the school or university where the expert
received special education or training in his or her field of expertise; the dates when the expert
attended each such school or university" for training; identify the name and/or description of each
degree the expert received, including th~ date when each was received and the name of the
school or university from which received.
RESPONSE: SIO objects to Interrogatory No.7 on the ground that discovery is ongoing, and

SIO has not yet identified the persons it intends to call as expert witnesses at trial, nor has it
identified the anticipated substance of those persons' expected testimony. SIO will provide that
information when it has determined the identity and anticipated testimony of its expert witnesses,
and in accordance with the procedures set forth in the Idaho Rules of Civil Procedure.

INTERROGATORY NO. 8: Other than the instant litigation, if you have ever been a plaintiff or
defendant in any civil litigation, please state the name and address of each and every court
wherein such complaint was filed, set forth the nan;ies of the parties to said proceedings, identify
the number assigned to the litigation, and state what that litigation consisted of and the
disposition thereof.
RESPONSE: SIO objects to Interrogatory No. 8 on the ground that the information it seeks is

irrelevant to the subject matter of this lawsuit and is not reasonably calculated to lead to U1e
discovery of admissible evidence. Nevertheless, subject to and without waiving any of the
foregoing objections, including the General Objections, SIO responds in good faith to
Interrogatory No. 8 as follows:

efficiently furnished during a deposition rather than in a written response to an interrogatory.
Nevertheless, subject to and without waiving any of the foregoing objections, including the
General Objections, SIO responds in good faith to Interrogatory No. 14 as follows:
1.

The Screen. It is SIO's understanding that, in approximately 1998, WGI washed

sand for another company. The sand was to be used as golf course bunker and top dressing sand.
A screen to sort fine sand was needed to wash and process the sand. Rather than purchase and

construct and new screen (which is a time and cost~intensive project), WGI simply covered one
ofits own screen decks with rubber and silicone glue to fill in screen holes, thereby creating a
serviceable screen at a cost of merely a few hundred dollars.
However} in approximately the spring of 2004, SIO needed another screen to continue
with its operations. Tim Sullivan asked both Rosenbaum and Parsons if they would be willing to
do the same thing for SIO that they did for the golf course sand company in 1998. They refused.
At that point, SIO was not getting enough sand to get through the winter without experiencing
losses, so its cfo:>ice was to either build the screen it needed or go out of business. It elected to
build the screen.
WGI designated Lester to build the screen. Building the screen itself was an inordinately
large job for one individual to accomplish. Nevertheless, Lester build a significant amount of the
screen facility on its ovvn. When Tim Sullivan expressed a concern that construction on the
screen was progressing very slowly, he asked Parsons for help. However, Parsons refused to
staff the screen construction project with additional workers, even though WGI previously had
brought in individuals from other mine sites to help with concrete, bin construction, and other
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projects. Consequently, Tim Sullivan asked Lovely for additional staff on the screen
construction project, Ultimately, Orchard and Rigby assisted and, with Lester, completed the
'

'

'

screen. In other words, SIO had to go beyond the mine superintendant to the mine supervisor to
get the screen construction project done. During the delay period, when Lester was working on
building the screen on his own at WGI's insi&tence, SIO was unable to take advantage of normal
scheduling and run times and had to pay additional WGI workers for approximately three weeks,
and to secure trucks and loaders, in order to bring the sand to SIO screen, feed the screen
manually, and then have the sand transported away.
The screen itself cost between $125,000.00 and $150,000.00 to build. SIO incurred
significant additional trucking and labor costs due to the delay in building the screen. -All of that
could have been avoided if WGI had simply modified an existing screen, as it had done in 1998,
which would have cost only a few hundred dollars. Zander also has knowledge of the screen
issue.
After about a few months of use, WGI disconnected the screen that SIO had purchased,
rendering it inoperable, and rendering SIO's large expenditure to obtain the screen largely
superfluous.
2.

Construction Delays. WGI dragged its feet in constructing SIO's principal on-site

facility. That delay resulted in additional costs to SIO, as well as time delays, as sand had to be
transported to be washed, and then transported back to the facility for shipping. SIO paid WGI
to do this.

DATED this

'f. day of June, 2010:
AS TO.OBJECTIONS:
MOFFATT THOMAS BARRETT ROCK & FIELDS,
CHTD.

David P. Gardner
BENNETT TUELLER JOHNSON & DEERE
Barry N. ·Johnson
Dal)iel K. Brough
Attorneys/pr PlaintiffSilicon International Ore, LLC
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VERIFICATION
STATE OF UTAH

)
) SS.

COUNTYOFSALTLAKE

)

I, Todd Sullivan, being first duly sworn, do say that I have read PLAINTIFF'S

RESPONSES TO DEFENDANT WASHINGTON GROUP INTERNATIONAL INC.'S
FIRST SET OF INTERROGATORIES, that the information contained therein is true and
correct as to my knowledge, information and belief, and that I am authorized to make this
verification on behalf of Plaintiff Silicon International Ore, LLC.

DATED this 3Jday of June, 2010.

SUBSCRIBED AND SWORN to before me this

NOTARY PUBLIC

ASHLEY L. PETERSON
3165 e. Mlllrock Or., Ste. ISOO
Salt l.ake City, Utah 114121
My comrnfssian explret
February 13, 2011

STATE OF UTA!!,.__
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MASTER AGREEMENT
THIS AGREEMENT made and into with effect for all purposes as of December 1, 2000,
by and between Silicon International Ore, LLC, P.O. Box 711628, Salt Lake City, Utah,
84171, a limited liability company (hereinafter "Company") and Washington Group
International, Inc., 720 Park Blvd, Boise, Idaho, 83729, a Ohio corporation (hereinafter
"Contractor" or "Supplier").
·

WITNESS ETH:
Whereas, Contractor desires to offer to sell on a continuing basis silica sand and
various services ("Products/Services") as may be selected from time to time by
Company; and
Whereas, to avoid repetitive negotiations, the parties desire to enter into this
agreement establishing the terms and conditions of sale which will be applicable to the
transactions between the parties.
Now, therefore, in consideration of the representations, warranties, covenants and
agreements hereinafter set forth, the parties agree as follows:

1.

Agreement. During the term of this Agreement, Contractor will provide to
Company silica sand and/or services as defined herein or as may be set forth in
amendments or change orders which may be agreed to from time to time, in
accordance with the terms and conditions of this Agreement.

2.

Controlling Document. Unless otherwise agreed to in writing by both parties,
this Agreement shall apply to all purchase orders, or other written
communications or agreements between the parties (including, but not limited to
Work Orders between the parties dated either before or after this agreement).

3.

Scope and Payment. Contractor agrees to supply to.Company a portion of the
silica sand within its control and produced at its project site, Monsanto Silica
Quarry, 1973 Government Dam Road, Soda Springs, Idaho, 83276 (the "Project
Site"). Contractor makes no representation or warranty as to the quantity or
quality of silica sand available. Contractor agrees to obtain all permits necessary
to construct and operate the processing plant (the "Facility"). Company agrees to
construct a reasonable Facility to house the processing operations.
Company agrees to pay Contractor on a time and materials basis for all design and
permitting services provided for the Facility and related operations as set forth in
Exhibit A, within 30 days of Contractor's submission of its invoice. Company
agrees to pay all costs and expenses associated with procurement of supplies for,
and construction of, the Facility, to include the concrete foundation. Company
agrees to remove all process equipment, the foundation, and all buildings
assoCiated with the Facility, within 120 days of contract termination, or sooner if
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required by the Monsanto Company, or Contractor if Company, the Monsanto
Company, or Contractor tenninates the operations, unless Contractor reaches an
agreement, with Company, to purchase part, or all, of the Facility. In addition, the
Company will provide adequate insurance and indemnities for the benefit of
Contractor and Monsanto Company, 1853 Highway 34, P.O. Box 816, Soda
Springs, Idaho 83276 ("Owner"). Contractor grants Company, and its agents, the
rights to construct and access the building. Company agrees to provide all
necessary plant equipment to dry, screen and bag the silica sand. All equipment
and buildings that will be operated or constructed at the Facility site will be
reviewed and approved by Owner prior to installation.
Company agrees to pay Contractor on a time and materials basis for installation,
.operation and maintenance of Company's equipment in the Facility as set forth in
Exhibit A. The parties shall mutually agree after one year of operations whether
to continue on a time and materials basis or whether to use another method of
payment calculation.
Company agrees to pay a fee per ton which includes Owner's royalty fee, as set
forth in Exhibit A. If Contractor's royalty rate increases due to Owner's increase
in its royalty fee, Company agrees that its1 fee shall increase at the same rate and
at the same time as such increase shall occur. In addition, Company agrees to pay
any excess costs incurred by Owner, which are passed through to Contractor, that
are attributable to the operation of the Facility. Contractor and Owner will meet
and discuss any excess costs as soon as either party becomes aware that such costs
will be incurred.
The parties agree that price adjustments shall be made annually in accordance
with the Consumer Price Index (CPI) All Urban Consumers, U.S. City Average,
All Items, Seasonally Adjusted. The parties agree that the prices shall be adjusted
for any increased costs for new or expanded government regulations which are
passed for regulatory compliance that Contractor must comply with, and this
adjustment shall correspond with the passage of such legislation or regulation.
Contractor agrees to dry, screen and bag the silica sand. Contractor will load the
bagged sand onto trucks provided by Company, at the Contractor's Project Site.
The truck driver will certify the tonnage on the truck, and Contractor will prepare
a four-part bill oflading. The driver, Company, Contractor, and Owner will each
receive a copy of the bill oflading, and that bill oflading will provide proof of
possession of the Product by the Company, as well as serving as a basis for
royalty payments.
4.

Taxes. Unless Company provides Contractor with a valid tax exemption number
or resale certificate or as otherwise provided herein, Company shall pay directly
or reimburse Contractor for all sales and use taxes, however designated, which are
imposed on the sale of the Products/Services provided hereunder, or their use,
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excluding franchise taxes, personal property taxes and taxes based upon
Contractor's or Owner's income.
5.

Invoices. Contractor shall invoice Company for Products/Services on or after
Company's receipt of such Products and/or for Services on or after completion of
such Services, but no less than monthly. The invoice shall identify and show
separately quantities, any shipping charges, applicable sales or use taxes, charges
for time and materials and such other substantiating documentation or i..11.forrnation
as may be reasonably required by Company from time to time.

6.

Delivery. Delivery terms shall be set forth in Exhibit A.

7.

Title and Risk of Loss. Title to the Products shall pass to Company upon
delivery of such Products to Company. ·Contractor shall bear the risk of loss of or
damage to any Products until delivery of the Product.

8.

Warranties. Contractor specifically disclaims any and all warranties, either
expressed or implied, in fact or by law, whether of merchantability or fitness
for a particular purpose or otherwise, with the exception that it will provide
Product in accordance with the specifications stated in Exhibit A and Contractor
warrants that it has all right, title and ownership interest and/or rights necessary to
perform under this terms of this Agreement.

9.

Indemnity. Contractor agrees to indemnify, defend and hold harmless Company
from and against any and all claims, causes of action, losses, liens, demands,
suits, liabilities, and costs related to or arising out of destruction of or damage to
any property of Company or others, or injuries, sickness or death of any person
caused by, arising out of or related, to Contractors operation or maintenance of
Company's equipment or Contractors performance of the Services hereunder.
Company agrees that this indemnity shall not extend to consequential, indirect or
special damages incurred by Company, nor shall this indemnity extend to any
environmental claims, causes of action, losses, liens, demands, suits, liabilities or
costs which are not the result of Contractor's negligence, gross negligence or
intentional misconduct.
Contractor covenants and agrees to take all reasonably necessary precautions to
prevent the occurrence of any injury to persons or damage to property during the
performance of the Services.
Company agrees to indern.n:ify, defend and hold harmless Contractor and Owner
from and against any and all claims, actions, losses, demands, suits, damages,
liabilities, costs, and expenses from any Company, or third-party, employees who
may be involved in the processing, handling, sale, or delivery of the Product or
third parties with whom Company may sell the Product, unless and only with
regard to Contractor, that such claims, causes of action, losses, demands, suits,
liabilities and costs are due to Contractors gross negligence or intentional
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misconduct. Company understands that silica sand and silica dust are
potentially hazardous substances and it assumes responsibility and liability
of the material once it takes possession. Company agrees to handle the material
in a commercially reasonable and prudent manner upon it taking delivery.
10.

Insurance. The parties will mutually agree as to the necessary insurance
coverages to be provided according to the nature of the work or services bei.11g
performed. Certified copies of insurance policies required to be procured by a
party shall be furnished to the other party upon request. Policies shall be
purchased only from insurance companies that are authorized to do insurance
business through a resident agent in the State of execution of the Work. Policy
deductibles shall be for the account of the negligent party if applicable, otherwise
each party shall be responsible for their own policy deductibles. Company shall
name Owner as an additional insured on any policy of insurance related to the
silica sand processing facility or its operation.
Contractor agrees to maintain insurance coverage in the amounts and to the extent
set forth in its contract with the Owner and to maintain the statutory requirements
for workers' compensation insurance, Company agrees to maintain insurance on
the Facility.

11.

Term and Termination. This Agreement shall become effective as of the date
first written above and shall remain in full force and effect for a period of five
years, unless otherwise agreed in writing by the parties.

Company may terminate this Agreement for non-performance which is not cured
by Contractor within 30-days or such other reasonable time as the parties may
agree after written notice (the 30-day time period shall begin on the date
Contractor receives the notice) is given to Contractor of such non-performance.
Contractor shall be entitled to compensation eamed by it prior to such
termination. Company may also terminate this Agreement for convenience upon
30-day written notice to Contractor of its' intent to do so. If Company terminates
for any reason, including an event of Force Majeure, prior to the expiration of five
years from the date that the Facility becomes operational, it agrees to pay
Contractor, in addition to compensation eamed by it prior to such termination,
demobilization of Contractor's labor and equipment (demobilization costs shall
not be due in the event of Force Majeure termination), and to remove, at
Company expense, that portion of the Facility, and/or equipment, that is not
purchased by the Contractor.
Contractor may terminate this Agreement for non-payment of undisputed amounts
which are not cured by Company within 30-days of written notice (the 30-day
time period shall begin on the date Company receives the notice) to Company of
such non-payment. Contractor may also terminate this Agreement if its
Agreement with the Owner is terminated for any reason and with the same notices
as Contractor's Agreement is tennin:ed with the Owner. Contractor may alw
~
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terminate this Agreement upon 30-days written notice to Company if Contractor
is not able to obtain, with reasonable diligence, permitting for completion of the
Services, or federal, state; local or other regulations make performance of this
Agreement uneconomical or prohibitive.

12.

Compliance with Laws. In performance of Services or the provision of Products
pursuant to this Agreement, Contractor shall comply with the requirements (in
effect at the time of performance of such Services) of all applicable laws, codes,
orders, rules, regulations and ordinances of any federal; sJate, county, local or
. other governmental entity having jurisdiction over any part of the Products or
Services. This shall include, but not be limited to compliance with OSHA and
MSHA where applicable.

13.

Confidentiality and Media Releases. The parties agree that in the course of
performance of their obligations pursuant to this Agreement, they may obtain
certain confidential and/or proprietary information regarding each other or the
Owner. The parties agree that all information communicated to one another, or
by or on behalf of Owner to the parties, whether before or after the effective date
of hereof, shall be and was received in strict confidence, shall be used only for
purposes of this Agreement and shall not be disclosed by either party without the
prior written consent of the other party or Owner, except as may be necessary by
reason oflegal or regulatory requirements beyond the reasonable control of the
other party. The parties agree for the duration of this Agreement and for a period
of three (3) years after termination of this Agreement, to hold such information
confidential.
Except for any announcement intended solely for internal distribution by either
party or any disclosure required by legal or regulatory requirements beyond the
reasonable control of a party, all media releases, public announcements or public
disclosures (including, but not limited to, promotional or marketing material) by a
party to its employees or agents relating to this Agreement or its subject matter, or
including the name of a party or its affiliate, shall be coordinated with and
approved in writing (which approval may be withheld at a party's reasonable
discretion) by the other party prior to release thereof.
Company agrees to enter into a confidentiality agreement with Owner.

14.

Assignment. Either party may assign its rights and obligations hereunder to
another party with the written consent of the other party, which consent shall not
be unreasonably withheld.

15.

Severabfiity. If any term or provision hereof or the application thereof to any
circumstance shall to any extent be invalid or unenforceable, the validity of the
remainder of the Agreement shall not be affected and such invalid or
unenforceable tenn or provision shall be deemed modified to the minimum extent
necessary to make such term or prov~ion consistent with applicable law and, inf~
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its modified form, such provision shall then be enforceable and enforced. To the
extent permitted by applicable law, the parties hereto hereby waive any provision
of law which renders any term or provision hereof invalid or unenforceable in any
respect.

16.

Governing Law and Attorney Fees. This Agreement will be governed by and
construed in accordance \Vith the laws of the State of Idaho, without giving e:ffect
to the conflict of laws provisions thereof. Any suit, dispute, litigation, action,
claim and!or proceedings in connection herewith, the subject matter hereof or
between the parties hereto, \Vill be brought, prosecuted and resolved solely and
exclusively in the courts of the State ofidaho or the United States District Court
ofldaho. Each party consents to the personal jurisdiction of the State ofldaho of
all actions, disputes, litigation, claims, suits, and!or proceedings arising out of this
Agreement or the subject matter hereof, whether based on tort, contract, warranty,
misrepresentation, fraud, or otherwise. The prevailing party shall be entitled to
reasonable attorney fees.

17.

Section Headings. The section headings in this Agreement are for convenience
and identification purposes only, are riot an integral party of this Agreement and
are not to be considered in the interpretation of any part hereof

18.

Notices. Wherever a party is required or permitted to give notice to the other
pursuant to this Agreement, such notice shall be deemed given when delivered by
hand, sent by facsimile or air express for next day delivery, or mailed by certified
United States mail, return receipt requested, postage prepaid, and addressed as
follows:
In the case of Company:

Silicon International Ore, LLC
3636 Mclain Mountain Circle
Salt Lake City, Utah 84121
Attn: Tim Sullivan
Fax:
801-942-0665

In the case of Contractor:

Washington Group International, Inc.
P.O. Box 755
91 South Main
Soda Springs, Idaho 83276
Attn: John Rosenbaum
Fax: 208-547-3355

Either party may from time to time change its address for notification
purposes by giving the other party written notice of the new address and
the date upon which it will become effective.
19.

Independent Contractor. Contractor shall be fully independent in performing
the Services and shall not act as an agent or an employee of Company. Contractor

6
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shall be solely responsible for its employees, subcontractors and agents for their
compensation, benefits, insurance and taxes, if any. Contractor shall not have any
right or authority to make any representation or to assume or create any
obligation, express or implied on behalf of Company.

20.

Force Majeure. If an event of Force Majeure shall occur, both parties shall be
released of their obligations hereunder for the duration of such event of Force
Majeure, except for the obligation for payments due and owing for
Products/Services rendered. An event of Force Majeure includes, fire, flood,
government intervention or embargo, labor disruptions not the fault of Contractor,
acts of god, acts of a public enemy, nuclear holocaust, epidemics, unusually
severe weather, difficulty of obtaining supplies, and failure of suppliers to deliver
which are not due to fault of Contractor.. If an event of Force Majeure continues
for more than 60 days, either party may terminate this Agreement upon 5 days
written notice to the other party.

21.

Waiver. No waiver of or failure to enforce any term of this Agreement shall
affect or limit a party's right thereafter to enforce and compel strict compliance
with every term.

IN W1TNESS WHEREOF, the parties have each caused this Agreement to be signed and
delivered by its duly authorized officer or representative below.

CONIRA/!R
By:~~

COMPANY
By:

R~~~
KoBER;T

Joh;.. rP

E, ±-\ .SuL-<-tw11:>AJ

~ !~~

(printed name)

(printed nan1e)
Its:

<!) ft;114Tf ovu

/Jf~ "'"""<

7
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EXHIBIT A
1.

Product Specifications:

2.

Time and Materials Rates:

See Attachment #1 - Labor Rates for 2000
Supervisor will be on site whenever work is being performed. If work
being performed is exclusively SIO Sand Project, Supervisor will be billed
to SIO.
If additional Labor is requested that is not classified in
Attachment #1, rate will be agreed to prior to any work being performed.

See Attachment #2- Equipment Rates for 2000 (unoperated)
If additional equipment is needed, rate will be agreed to before using.
Any equipment not on site for other uses will incur a one-time mobilization
charge.
Payment for the cost of materials furnished by Contractor for use in
performing the work will be based on the net cost to the Contractor plus a
12% mark-up. The net cost is to include delivery to the site. Vendor's
invoice shall accompany all billing.

3.

Payment Schedule:
All Time and Material work will be approved on a daily basis with monthly
billings. Silicon· International Ore agrees Contractor billings are due and
payable within 30 days from receipt of Contractor's invoice.
Unit Price Items:

1)

Wash Screw Sand Delivery: 2000 Rate - $1.65 per wet
ton ( Future delivery systems, and rate, will be agreed to
prior to commencing delivery. )

2)

Royalty paid to be $13.00 per ton without exclusive
agreement and $16.00 per ton with exclusive agreement.
Royalty to be paid on finished Product Ton.
Exclusive
Agreement clause will be at sole discretion of owner,
Monsanto Company.
Determination of Exclusive
Agreement will be an agreement between owner and
Washington Group International, Inc.

8
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ATTACHMENT #1
LABOR HOURLY RATES FOR 2000

CLASSIFICATION

I

IH~X~iyl

ENGINEER

$

49.77

SUPERINTENDENT

$

40.00

TECH 1

$

33.50

TECH2

$

32.00

TECH3

$

30.00

SIO-WGI001078

ATTACHMENT #2
EQUIPMENT HOURLY RATES WITHOUT OPERATOR FOR 2000

DESCRIPTION

IH~~~yl

FORKLIFT
560LOADER
RUBBER TIRED BACKHOE
16GPATROL
D9N DOZER
PICKUP
40TONCRANE
MECHANIC TRUCK (BARE)
WELDER
SKID STEER LOADER

$ 18.00
$ 85.00
$ 35.00
$ 80.00
$ 115.00
7.00
$
$ 55.00
$ 10.00
3.50
$
$ 20.00

SERVICE TRUCK
185 COMPRESSOR

$
$

12.00
3.50

SIO-WGI001079
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Fann

1065

liJ.S. Return of Partnership Income

O~pBr1rn~nt of !he Treasury
'-·~- ... "!Revenue

2001

II>- See separnle instructions.

Service

1cipal business activity

OMS No \5<15-0099

, nnri pf"ldlng

For calendar y@ar 2001, or la)( year beginning

D

Employer identification number

E

Onte business started

F

Total ass els (see page 14)

Name of partnership

;-. ,~JCESSING & SALES SILICON INTERNATIONAL ORE LLC

B Principal product
SILICIA
C Rusines-s
327900

or service

code number

Number, street, and room or suile no If a P.O box, see page 13 of !he inslruclions.

3636 MCLAIN MOUNTAIN CIRCLE

2/26/1999

Cily or lown

Stole

ZiP code

SALT LAKE CITY

UT

84121

G Check applicable boxes·

11l0lni!ial return

(2J0Final return

(J)DName change

734,632

$

(4)0Address change

(5)0Amended return

~ --------It>- - - - - - - - - - -

H Check accounting melhod
(1)0Cash
(2)0Accrual
(3)00ther (specify)
Number of Schedules K-1 Attach one for each person who was a parlner al any lime during the lax year

Caul ion Include only trade or business income and expenses on lines 1a lhrough 22 below. See the instructions for more informalion.

1a Gross receipts or sales

1a

b Less returns and allowances

I
n
c
0

rn

e

D
a
d
u
c
t
i
0

n
5

4
5
6

Cost of goods sold (Schedule A. line 8)
Gross profit. Sublracl line 2 from line 1c
Ordinary income (loss) from olher parlnerships, estales, and !rusts (allach schedule)
Net farm profit (loss) (allach Schedule F (Form 1040))
Ne! gain (loss) from Form 4797, Parl II, line 18

7

1,214

2

6

1, 187
27
0
0
0

O\her income (loss) (attach schedule)

7

0

8

Tola/ income (loss). Combine lines 3 through 7

8

27

9
10
11

9
10

22,250
0
857
0
6,089
'i,893
26, 173

19

Salaries and wages (other than lo partners) (less employment credits)
Guaranteed payments lo partners
Repairs and mainlenance
Bad deb\s
Ren I
Taxes and licenses
lnteresl
Deprecialion (if required, atlach Form 4562)
Less depredalion reported on Schedule A and elsewhere on rel urn .
Depletion (Do not deducl oil and gas depletion )
Relirement plans, etc.
Employee benefit programs

20

2
3

12
13
14

15
16a
b

3

4
5

11
12
13
14
15

I 1 ea I
11sb

1,947~

I

19

1,947
0
0
9,923

other deductions (allach schedule)

20

38,372

21

Total deduclions. Add /he amounts shown in the far righl column for lines 9 through 20

21

107,504

22

Ordinary income (loss) from trade or business aclivilies. Subtracl line 21 from line 8

22

107,477

17
18

Sign

Here

~ S1gnalu1e of general perinel or lim11eil l1n611<ly company meni6er
~repore(s ~

Use Only

18

with the preparer shown below

signature

. _,_iarer's

0 16c
17

Under penellies of perjury, I declare !hal 1 have examined !his return, including accornpanying schedules and statements, and to the best of rny knowledge
end belief, ii io;; true. correct, nnd complele. Declaration of prep a: er {olher than general partner or limited liability company member) is based on all
information of which preparer has any knowledge.
I May the JHS discuss this return

lxl

~

I

1,214
0 1c

1b

~MC\

Firm's name (or yours
ifself-<!mployed),
address. and ZIP code

o Qlale

~ SUE ANN SULLIVAN, CPA, PC
P.O. BOX 711791
SALT LAKE CITY

~

I

(see instr.)?

Check if
self-employed

4/13!2002

-

UT

Prepa1er's

or

DNo

TIN

""D
~

Phone no.

84-1376369
801-944-1251

ZlP code

84121

EIN

State

DYe-s

Uale

Form 1065 (2001)

For Paperwork Reduction Acl Notice, see separate instructions.
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No. 4058

Oct .J 4. 200 3 8: 57AM

I

1065

Fomt

.

U.S. Return of Partnership Income
For C"lllendat year 2002, ot tax y9ilr beginning - - -- - , an<:I ~Ing Ii"' Seo se rate Instructions.

A

OIA 9 Ho.1~~

- -- -

PRO CESSING & SALES use t11111
IRS
lab&!.

SILICON INTERNATIONAL ORE LLC

6

Number, street; and

othBI'·

363 6 MCLAJN MOUNTAIN CIRCLE

print
or typ11.

City or town

State

ZIF' code

SALT LAKE Cl1Y

UT

84121

Principal producl or aeNlce

SILJC IA

--lw!IO,

C Business code number
327900
G

2002

Name of partnen;hlp

Prlndpal buslnecs adMty

.......,=-;..o;..;'---- --

C heck sppllcable boxes: (1)0

Initial return

(2)0

room or suite no. If a P.O. box, see page 14 of the Instructions.

(3)0

Flnal return

Date business sfartad

2126/1999

Name change

F Tola! assets (see page 14
of the instrucfions)

s

4l

s
...
s

..s

'.!i

.5
.la

..2i

~

..
=
]

0

..

~

i:
a

..

QI

...g5
1l
Q

(s)OAmended return

~-------

~

2

include ONLY trade or business Income and expenses on lines ta through 22 below. See the Instructions for more information.

1 a Gross receipts or sales
b Less returns and allowances

0

817,374

(4) 0 Addrass change

H Check accounting method:
(1)0Cash
(2)0Accrual
(3)0other (specify)
1 Number of Schedules K-1 . Attach one tor each person who was a partner at any time during the tax year

Cau tion:

p' 2/5

164,116
1,799

1a

.

1b

.

1c

162 317

2
3
4
5
6

Cost of goods sold (Schedule A, line 8)
Gross profit Subtract line 2 from line 1o
Ordinary income (loss) from other partnerships, estates, and trusts (attach schedule)
Net farm profit (loss) (attach Schedule F (Form 1040))
Net gain {lo ss} from Fonn 4797, Part II, line 18

2
3
4
5
6

205,901
-43,584
0

7

Other income (loss) (attach schedule)

7

Q

8

TOTAL INCOME (LOSS). Combine lines 3 through 7

8

-43,584

9
10
11
12
13
14
15

0
0

43 ,612

16c
17
18
19

2 169
0
0
0

Salaries and wages (other than to partners) (less employment credits)
Guaranteed payments to partners
Repairs and maintenance
12
Bad debts
13
Rent
' licenses
14 Taxes and
15 Interest
' 11s~
16 a Depreciation (if required, attach Form 4562)
b Less depreciation reported on Schedule A and elsewhere on return . 11sb I
17
Depletion (DO NOT DEDUCT OIL AND GAS DEPLETION.)
18
Retirement plans, etc.
19
Employee benefit programs

9
10
11

'
'

.

.

f

.

. 3a.8621·
37,6931

.

0

0

334
4,800
1,955

20

Other deductions {attach schedule)

20

30,676

21

TOTAL DEDUCTIONS. Add the amounts shown In the far right column fer lines 9 throuoh 2 0

21

83 546

ORDINARY INCOME (LOSS) from trade or business actlvtties. Subtract line 21 from line 8

22

-1 27,130

22

Sign
Here

Under penslt!es of perjury, I <!edarlt that I have examined this return, including accompanying sclledules and sfatem1mts, an<l lo the be!il: of my knowledge
and belief, it is !rue, correct, l!lld complete. Dedaratloo of preparer (other than general partner or limited liability company member) Is based on all
lnfonnaticn of which preparar has any knawlacfge.

I rviay Illa ll'"Q c;lJSCUSS lillll rel!Jm

~s~~~~Y~
\

Preparers

Paid
Preparer's
Use Only

slgnarure

~A,_l£)
I

Finn's name (or YoUrs

ifself-e~edµ
addres&. a Zl code

_f;q CQ .'

~ o!rP/!tJ- L 3
I
I
....o
0

!Date

EIN

P.O. BOX711791
State

O No

self-ooiployed

~ SUE ANN SULLIVAN, CPA , PC

SALT LAKE CITY
For Paperworl< Reduction Act Notice, see separate iMtructiOl'll!.

o ves

Preparers SSN or PTIN

Q-eci; if

10/9/2003

with the pr-eparer shown below
{see imrtr.)?

UT

~

Phone no.
ZIP' code
(HTA)

801-944-1251
8412 1
Form

1065

(2002)

SICOG1062

1065

Form

OMS

U.S. Return of Partnership Income

...

D Employer identificatio1
E Date business started

2/26/1999
F Total assets (see pagi
of the instructions)

1

G Check applicable boxes: (1J01n1Ual return

(2)0Flnal return

(3)0Name change

922 83E

$

(4)0Address change

H Check accounting method:
(i)OCash
(2)[R}Accrual
(3)00ther (specify)
~
1 Number of Schedules K-1. Attach one for each person who was a partner at any time during the tax year Ill>

1545-0099

2003

, and ending ________________ ,
For calendar year 2003, or tax year beginning
See seoarate -instructions:Name of partnership
A Principal business activity
Use the
0
SILICON INTERNATIONAL ORE LLC
ROCESSING & SALES IRS
Number, street, and room or suite no, If a P.O. box, see page 14 of the instructions.
B Principal product or service !abet.
Other·
3636 MCLAIN MOUNTAIN CIRCLE
SfLICtA
wlse
Stale
ZIP code
City or town
C Business code number print
or type.
UT
84121
SALT LAKE CITY'
327900
Department of !he Treasury

!ntemaf Revenue Service

No.

(5)0Amended relL

-----------------------_______________________ _

Caution: Include only trade or business income and expenses on fines 1a through 22 below. See the instructions for more information.
1 a Gross receipts or sales
b Less returns and allowances

1a
1b

270 573

~
1c

270 573
198 409

2
3
4
5
6

Cost of goods sold (Schedule A, line 8)
Gross profit. Subtract line 2 from line 1c
Ordinary income (loss) from other partnerships, estates, and trusts (attach schedule)
Net farm profit (loss) (attach Schedule F (Form 1040))
Net gain (loss) from Form 4797, Part II, line 18

2
3
4
5
6

7

Other income (loss) (attach schedule)

7

..

E

..,0

.E

8 .. Total Income {loss). Combine lines 3 lhrouoh 7

72 164
i

8

9

9

10

10

72 164

!

Salaries and wages (other than to partners) (less employment credits)
Guaranteed payments lo partners
11 Repairs and maintenance
12 Bad debts
13 Rent
14 Taxes and licenses
15 Interest
16 a Depreciation (if required, attach Form 4562)
b Less depreciation reported on Schedule A and elsewhere on return .
17 Depletion {Do not deduct oil and gas depletion.)
18 Retirement plans, etc.
19 Employee benefit programs

~

20

Other deductions (attach schedule)

20

39 479

21

Total deductions. Add the amounts shown in the far riqht column for lines 9 throuqh 20

21

196 771

i

l:l

j
.~

11

·11s~ I

fl

'15
~

~

~

22

Sign
Here

Paid
>reparer's
Use Only

14,010

12

13
14

4,800

15

51, 167

16c

87 185

130

81.'rnsl %%
I

I 1sb I

17
18
19

-124 607
22
Ordinary income (loss) from trade or business activities. Subtract line 21 from line 8
Under penalties of perjury, I declare that I have examined this return, including accompanying schedules and statements, and lo the best of my knowledge
and belief, it is true, correct, and complete. Declaration of preparer {olher than general partner or limited liability company member\ is based on all
May the IRS discuss !his return wit
infonna!ion of which preparer has any knowledge.
!he preparer shown below (see
instructions)? [K)ves
Signature of general partner or limited li~lllty company member
P' Dale

~

Preparer's
signature

~

Firm's name (or yours
If self-employed),

'~
I

('

~60

IDate

.f r\14

...
ICheck
self-employed
If

5.'::~4

~SUE ANN SULLIVAN CPA PC

P.O. BOX 711791
address, and ZIP code
SALT LAKE CITY'
For Paperwork Reduction Act Notice, see separate Instructions.

EIN

State UT

Dr

111>-0
fili>-

Phone no.
ZIP code

IPreparar's SSN or PTIN

84-1376369
801-944-1251
84121
Form 1065 (20(

[HTA)

s

•
1065

Fann

OMS No. 154!Hl099

U.S. Return of Partnership Income

2004

For calendar year 2004, or tax year beginning -- .. ......... . _.. __ _. , and ending _•• __ • __••• _• __ _.
&!> See separate Instructions.
D Employer ldentffieation no.
A Principal business activity
Name
d
(»llnellhlp
Use the
PROCESSING & SALES IRS
SILICON INTERNATIONAL ORE UC
E Date business started
Number. slnlel. .id room or sul!a no. If 1 P 0 . ~ - page 14 al !he~
B Principal product or service
label.
other- 3636 MCLAIN MOUNTAIN CIRCLE
SILICIA
2/26/1999
wise,
SlalO
ZIP aide
F Total assets {see page 14
Cllyor toWn
C Business cOde number
of the instructions)
prtnt
or type. SALT I AK!= CITY
A.41?1
989 5321
UT
327900
$
Department of the Treasury
Internal Revenue Service

G Check applicable boxes:

(1)

0

lnltlal return

(2)

D

D Final return

(3)

0

Name change (4)

0

Address change

(1 )
Cash
H Check accounting method:
(2)[8]Accrual
(3)00ther(specify)
Number of Schedules K-1 . Attach one for each person who was a partner at any time during the tax year

(5)

D Amended return

I>- ··- -- --- -- -- --· · · · -· · --···-·
II>

···· - ·· -- - -- - - - -- -- ---- ---~ ·

Caution: Include only trade or business income and expenses on lines 1a through 22 below. See the Instructions for more information.

1 a Gross receipts or sales

1a
1b

b Less returns and allowances

j

8

~

:§
ll
"'
15

g
.b

.l'.!

="'

0

~

"'
.,"'""
Q.

"'

.!!!.

~

1c

307 888

2

6

Cost of goods sold (Schedule A, line 8)
Gross profit. Subtract line 2 from line 1c
Ordinary income (loss) from other partnerships, estates, and trusts (attach schedule)
Net farm profit (loss) (attach Schedule F (Form 1040))
Net gain (loss) from Form 4797, Part II, line 17

3
4
5
6

213,834
94 054
0
0
0

7

Other income (loss) (attach statement)

7

0

8

Total Income (loss}. Combine lines 3 throudh 7

8

94,054

9
10

0
0
15 088
0
4800
112
48 728

2
3
4

a.>

310 769
2 881

5

9
10
11

Salaries and wages (other than to partners) (less employment credits)
Guaranteed payments to partners
Repairs and maintenance
12
Bad debts
13 Rent
14 Taxes and licenses
15 Interest
·116~
16 a Depreciation (if required, attach Form 4562)
b Less depreciation reported on Schedule A and elsewhere on return . I 1sb
17 Depletion (Do not deduct oil and gas depletion.)
18 Retirement plans, etc.
19 Employee benefit programs

11
12

I

1o6.~o71

I

0

13
14
15
16c

18

106 207
0
0

19

0

17

0

ts

20

Other deductions (attach statement)

20

29 ,255

~

21

Total deductions. Add the amounts shown in the far right column for lines 9 through 20

21

204, 190

22

Ordinarv business income (loss). Subtract line 21 from line 8
22
-110,136
Under penalties of perjury, I declare Iha! I have examined this return, including accompanying schedules and siBtemenls, and lo lhe best of my knowledge
and belief, It is true, correct, and complete. Declaration of preparer {other lhan general partner or limited liability company member) is based on alt
information of which preparer has any knowledge.
May the IRS discuss !his return with

:::J
"O

Sign
Here

Signatureof general partner or limited liability company member manager

Preparer's
signature

Paid

..Preparer's
-

~

~

~

\ \u,0 lnCD
- -· · - · ·-- .

Firm's name (or yours
·- ·-

1i.·

SUE ANN SULLIVAN Ct-'A, r->C

IDate

~ Date

8/11 /2005

the preparers~ below
ins1rudlons)? X Ya1

.

I

Check W
self-employed

I EIN

fi;.?.

(LJ

Preparer's SSN or PTJN

~o
84-13

SICOG0251

No

•
1065

Form

•
OMB No. 1545-0099

U.S. Return of Partnership Income

..

For caland3r year 2005, or tax year beginning _____________

Department of the Treasury
Intern.al Revenue Se1"AC:a

A Principal business aciivily

Use the

PROCESSING & SALE IRS
B Principal produd or service

SILICIA

label.
Other-

C Business code number

wise,

327900

or type.

2(0)05

, ending - ------- - ------·

See seoarate Instructions.

D Employer Identification no.

anw rA pw1neranlp
SILICON INTERNATIONAL ORE LLC
Nlll'!W, alrMll, and room or sultll nci. If 1 ? 0. box, -

E Date business started

!he ln&1ruction&.

3636 MCLAJN MOUNTAIN CIRCLE

2/26/1999'.

City or IDWn

State

ZIP cooe

F Total assets (see the
. . ..
instrucilons)

UT

R4121

s

,

prtnl

G Check applicable boxes: (1)
H Check accounting method:

~Al .T

I.AKE CliY

D lnltlal return
(1) 0 Cash

(2)

0

Final return
(2)

(3)

[X} Accrual

1.0301911

D Name change (4) D Address change (5) D Amendap return
(3) 0 Other (specify) ~ _•••• ___ ••• __ ••• ___ • _••• _____ ••

Number of Schedules K-1. Attach one for each person who was a partner at any time during the tax year

Ill> ----------·-····---·---------?.

Caution. Include only trade or business Income and expenses on lines !a through 22 below. See the instructions for more information.

1a

1a Gross receipts or sales
b less returns and allowances

345 033
0

1b

1c

345''0 33
-

2

6

Cost of goods sold (Schedule A, line 8)
Gross profit. Subtract line 2 from line 1c
Ordinary income {loss) from other partnerships, estates, and trusts (attach statement)
Net fann profit (loss) (attach Schedule F (Form 1040))
Net gain (loss) from Form 4797, Part II, line 17 (attach Form 4797)

2
3
4
5
6

7

Other income (loss) (attach statement)

7

0

8

Total income (loss). Combine lines 3 through 7

8

122424
u.

9

0
0
20805

3

j

4

5

222':609
122.424
0
·:!· 0
····.
0

..

-

.•,:i,;

'O,

9
10
11
12
13
14
15
16a
b

u;c:

,Q

.!

,§
.£.?
!!!
0

""
~
,c;
"'
(J

Q)

:5

Ill 17
U) 18

~

c:

0 19

13
:::i
i::i

~

Salaries and wages (other than to partners) (less employment credits)
Guaranteed payments to partners
Repairs and maintenance
Bad debts
Rent
Taxes and licenses
Interest
Depreciation (if required, attach Fann 4562)
less depreciation reported on Schedule A and elsewhere on return I 1sb I
Depletion (Do not dedlJct oil and gas d epletion.)
..
Retirement plans, etc.
Employee benefit programs

10
11

12
13
14

0
4 '900

124
60,654

15

f1ea i

107 2121

~ ';;

ol

16c
17
18
19

107 212

0
0
.. 0
;

..

ri':\

20

Other deductions (attach statement)

20

26-i427

21

Total deductions. Add the amounts shown in the far right column for lines 9 through 2 0

21

220;022

1:.

·.~~..

2'
· '•

22

22

Ordinary business Income (loss). Subtract line 21 from line B

Sign
Here

Under penalUes of perjury. I deciara that I have examined this return, including a=mpanying schedules and statemants, and to Iha bast of my knowledge
and belief, 11 ls true, correct, and complete. Declaration of preparer (other than general partner or limited liability company member) is based on au
information of which preparer has any knowledge.

..

~ 'B:L'-E-b/J b ,JJ.fvut,~

2~ .7to
Dal
~ ~£j:-t

Signatul'l of general partner o limlleF li~ility company member manager

Paid

Preoare r's

-97'598

Preparers
signature

~ ~. O

~inn'~ n~ mA (O

vours

~~ )\L

I

Date

..

Sue Ann Sullivan CPA PC

9/28/2006

I

Check If
self-<!mployed

I

I>

EIN ""'

D

!J?J

D

I

Preparers SSN or PTIN-;

:'·

84-1376369
~""~

'I

May the IRS discuss !his retum with
the preparer sl1""'1 below (ses
tnstrud!ons)?
Ya · '
No

.... "

II

' .

.. l'\.r." A

SICOG0230

1065

A Prtnoipal business activity

PROCESSING & SAL

OMB No. 1545-0099

U.S. Return of Partnership Income

Fann
Oapartmentotfhe TmSU!'f
lrrtsmal Revenue SolviCO

~@06

Foc calendar year 2111Nl, or tu year beglnnlng _______ • _____ , ending . _______ • ______ .
II> Seese
Use the
IRS

rate instructions.

Ernploytr identlllcation no.

Name of partnership

SILICON INTERNATIONAL ORE LLC
Number. street, and room or suite no. if a P.O. box, eae the instructions.

B Principal product or se

label

SI LICIA

Ofuer·

C Business code number

wise,

327900

or type. SALT LAKE CITY

3636 MCLAIN MOUNTAIN CIRCLE
City or town

2126/1999
state

ZIP code

F Total assets (seethe

UT

84121

$

print

G Check applicable boxes: (1)

instructions)

D Initial return

(2)

0

D Final retum

(3)

D Name change (4) 0

Address change

0

[EJ

1272635
(5)

0

Amended return

H Check accounting method:
(1)
Cash
(2)
Accrual
(3)
Other (specify) 11> ------------------ ------------ _
Number of Schedules K-1. Attach one for each person who was a partner at any time during the true ye
II>
2
J Check if Schedule M-3 required (attach Schedule M-3). • • • . • . . . , • • • . • • • • • • -~--.·-~-~--.--~-~--.--~-~---·-LJ

Caution. Include only trade or business income and expenses on lines 1a through 22 below. See the instructions for more informatk.

1a
1b

1a Gross receipts or sales . .
b Less returns and allowances

1c

363 217

2
3
4
5

226 442

6

Cost of goods sold (Schedule A, line 8)
. . . . . .
Gross profit Subtract line 2 from line 1c .
. . . . . .
Ordinary Income (loss) from o1her partnerships, estates, and trusts (attach statement).
Net farm prciit (loss) (attach Schedule F (Form 1040)) . . . . . . . . . . . . .
Net gain (loss) from Form 4797, Part II, line 17 (attach Form 4797)

6

7

Other income (lass) (attach statement) . . . .

7

8

Total Income (loss). Combine /Ines 3 !hrough 7

8

2
3

Cb

363 217

g4
at

.5 5

13ens

13an5

Salaries and wages (oiher 1tian to partners) (less employment credits) .
9
Guaranteed payments to partners
10
Repairs and maintenance . . . . . . . . . . . . . . . . . .
11
21 660
Bad debts . . . •
12
Rent . . . . . . . .
13
4800
Taxes and licenses . .
14
3 780
Interest . . . . . . .
15
71175
Depreciation (if required, attach Form 4562) . . . . . . , . 1-1""6""'a....__ _--'1..o.0.;...7i..;3..:..1.;;...81----l
16
Less depreciation reported on Schedule A and elsewhere on retu 16b
107 318
Depletion (Do not deduct oll and gas depletion.) . . . . . . . , . . . . .
t-1_7o-+-------+Retirement plans, ero. . . .
t-1_8_ _ _ _ _ _ __...__
Employee benefit programs . . . . . . . . . . . . . . . . . .
t-1_9-+-------+--Other deductions (attach statement)

. . . . . . . . . . . . . . . .

20

36 603

245,336
-108 561

Total deduclloos. Add the amounts shown in the far right column for lines 9 through 20
Ordlmuy business Income (loss). Subtract line 21 from line 6

21

22
23

Credit for federal telephone excise tax paid (attach Form 8913) .

23

Sign
Here
Paid

Preparers
Use Only

Under penalties cf perjury, I declare that I have examined this return, lnoludlng accompanying schedules and statements, and to the best of my knOWledge
and belief, It is true, cooect, and complete. Declaration of preparer (other than general partner or limited Hablllty company member manager) Is based on ad
lnformat!on of whlcl! preparer has any knowledge.

~

~ -=Date~------

Signature of general partner or limited liability company member manager

Preparers
signature
Finn's name (or yours
if self-employed),
addrt'!$!!, and ZIP code

Date

1O/i 512007
~

EIN ~

Sue Ann Sullivan CPA PC

P" P.O. Box 711791
Sa/tl.ake

c·

Check if
self.;;mployed ii>

State

UT

Phone no.
ZIP code

or PTIN

D
84--1376369
801-944-1251
84171

s

